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ROAD ACCIDENT FUND DEFENDANT 
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KUBUSHI, AJ 

[1] This is a damages claim by the plaintiff for bodily injuries 

susta ined in a motor vehic le col l is ion. The claim is against 

the Road Accident Fund as the statutory insurer in te rms of 

the Road Acc ident Fund Act 56 of 1996, as amended ("the 

Act"). 
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[2] The c o m m o n cause facts of the case are that the plaintiff as 

a driver of a Mercedes Benz bus was involved in a motor 

vehic le col l ision with a motor vehicle insured by the 

defendant . As a result of this coll ision the plaintiff susta ined 

the fo l lowing injuries: soft t issue injury of the scalp, neck, 

shoulder and ankle; loss of 5 0 % of his sight to the left eye 

and also suffered emot ional t rauma. 

[3] In his part iculars of c laim the plaintiff c la imed damages in 

respect of: 

3.1 Past hospital and medical costs. 

3.2 Est imated future medical costs to be provided for in 

te rms of sect ion 17 (4) (a) of the Act; 

3.3 The loss of earn ings and earning capacity; and 

3.4 general damages . 

[4] The defendant conceded liability on the merits and offered to 

pay the plaintiff 100% of the proven damages. The damages 

for past hospital and medical costs were abandoned 

because the plaintiff received t reatment at a provincial 

hospi tal . The defendant agreed to provide the plaintiff with 

a cert i f icate in te rms of sect ion 17 (4) (a) of the Act for the 

est imated future medical costs, as the injuries would require 

future medical t reatment. The damages for loss of earn ings 

and loss of earning capacity, as well as general damages 

remained in content ion. 
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[5 ] T h e p a r t i e s a g r e e d t h a t e v i d e n c e s h o u l d no t b e l ed a n d t h a t 

t h e v a r i o u s e x p e r t w i t n e s s e s ' r e p o r t s s o l i c i t e d by t h e p la in t i f f 

b e a d m i t t e d in to t h e r e c o r d a s e v i d e n c e . T h e d e f e n d a n t 

a d m i t t e d t h e c o n t e n t s o f t h e r e p o r t s . It a l s o d i d n o t h a v e a n y 

e x p e r t s ' o p i n i o n to c o u n t e r t h e o p i n i o n o f t h e p la in t i f f ' s e x p e r t 

w i t n e s s e s . A b u n d l e of d o c u m e n t s c o n t a i n i n g t h e e x p e r t s ' 

r e p o r t s w e r e , t h u s , h a n d e d in c o u r t per a g r e e m e n t b e t w e e n 

t h e p a r t i e s . 

T H E E V I D E N C E O F T H E E X P E R T W I T N E S S E S 

[6] T h e f o l l o w i n g is t h e e v i d e n c e o f t h e e x p e r t w i t n e s s e s a s 

g l e a n e d f o r m t h e i r r e s p e c t i v e r e p o r t s a n d a s r e a d in to t h e 

r e c o r d by t h e p la in t i f f ' s c o u n s e l : 

O R T H O P E A D I C S U R G E O N : 

[7 ] A c c o r d i n g to D r D A ( T o n y ) B'wreW, t h e o r t h o p a e d i c s u r g e o n 

w h o e x a m i n e d t h e pla int i f f , w h e n h e f i rs t s a w t h e p la in t i f f h e 

w a s c o m p l a i n i n g o f a h e a d a c h e . In t h e d o c t o r ' s o p i n i o n , t h e 

h e a d a c h e c o n f i r m e d t h e in ju ry a s pe r t h e M M F 1 f o r m t h a t 

w a s s i g n e d by D r L R o c h e , w h o s a w t h e p la in t i f f i m m e d i a t e l y 

a f t e r t h e a c c i d e n t . T h e M M F 1 f o r m s t a t e d t h a t t h e p la in t i f f 

s u s t a i n e d a s w e l l i n g o n t h e r igh t s i d e o f t h e f o r e h e a d . T h e 

r e p o r t s t a t e d t h a t t h e p la in t i f f a l s o i n j u r e d h i s left s h o u l d e r , 

t h e n e c k a n d l o w e r b a c k . H e h a d n o t los t c o n s c i o u s n e s s , 

b u t w a s c o n f u s e d . T h e h o s p i t a l r e c o r d s a l s o s t a t e d t h a t 

t h e r e w a s n o s i g n o f a sku l l f r a c t u r e . H e si\\\ h a d p o s t e r i o r 

n e c k p a i n , w h i c h i n c r e a s e d in c o l d w e a t h e r . 
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[8] The report stated also that according to the MMF1 form the 

plaintiff received a vol taren injection and bruffen tablets. 

This t reatment according to Dr Birrell, conf i rmed the bruise 

as noted in the MMF1 form and the fact that the plaintiff 

compla ined of a headache at the hospital . The plaintiff also 

conf i rmed to Dr Birrell that he received intravenous f luid 

therapy, but no blood t ransfusion; he did not wear a neck 

collar after the accident; he did not have any physiotherapy; 

he returned to the outpat ients depar tment of the Carletonvi l le 

Hospi ta l in fo l low-up; and he was not on medicat ion when he 

came to see him. 

[9] Accord ing to the informat ion the doctor received the plaintiff 

susta ined soft t issue injuries of the scalp, neck and dorsal 

spine, and possibly also the left shoulder. The report stated 

further that the plaintiff returned to work again a day after the 

accident and that the fact that he was retrenched in 

Sep tember 2010 was not related to the accident. He is 

present ly unemployed but if he were to f ind employment as a 

driver he would have a loss of work capacity of between 4 % 

to 5 % and that he will not need early ret i rement because of 

this. 

[10] Dr Birrell, stated fur ther that past medical expenses related 

to the accident were just i f ied. As regards future medical 

t reatment, the plaintiff had a 3% to 5% chance of requir ing 

cervical (neck) surgery, which would require eight to ten 

weeks of sick leave. He also had a 5% chance of requir ing 
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an ar throscopy of the left shoulder, which will require four to 

f ive weeks of sick leave 

[11] This report also set out the employment history of the plaintiff 

and social activit ies as fol lows: at the t ime of the accident the 

plaintiff was a bus driver for MME in Carletonvi l le for a period 

of f ive years. Prior to that he had worked for Car leton 

Brewery as a dr iver of a large truck for a period of six years. 

He used to do gardening. He no longer does it but his 

chi ldren do it for h im. 

N E U R O P S Y C H O L O G I S T : 

[12] The plaintiff was referred to Dr Menachem Mazabow, a 

neuropsychologis t , to assess whether the head injury was 

ser ious or not and its effect. The doctor 's f indings were that 

the plaintiff did not sustain a signif icant head injury and 

indicat ions are that any concuss ion sustained by the plaintiff 

in the accident wou ld have been very mild. However, the 

plaintiff had reported visual diff iculties involving both eyes. 

The right eye diff iculty apparent ly was due to the accident in 

2000 and the left eye diff iculty due to the current accident. 

[13] His f inding, in respect of these diff iculties, were that together 

wi th his rather poor concentrat ion/at tent ion and st imulus 

resistance on formal test ing, indicat ions were that he was not 

a safe candidate for a posit ion involving driving. He reported 

that should the plaintiff be precluded f rom driving because of 

his v isual impairment, he would most likely f ind it difficult to 

f ind al ternat ive employment . In part icular the plaintiff 's 
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reported fat igabi l i ty and painful left shoulder and headaches 

wou ld preclude work of a physical ly demand ing nature, whi le 

his neuropsychologica l profi le (and in particular his s low 

work - tempo and poor concentrat ion/at tent ion and st imulus 

resistance) wou ld compromise his ability to undergo 

vocat ional retraining, after twenty years employment as a 

driver. 

N E U R O L O G I S T 

[14] Prof Vivian Una Fritz, a neurologist was ad idem wi th Dr 

Mazabow that in v iew of his visual problems, the plaintiff 

should not be dr iv ing a truck. She reported that the plaintiff 

had very poor educat ion and would not be able to do clerical 

work and his left shoulder precluded him f rom doing any 

physical heavy work. 

S P E E C H L A N G U A G E T H E R A P I S T A N D A U D I O L O G I S T 

[15] Ms Odet te Guy, a speech language therapist and 

audiologist , a lso saw the plaintiff. She reported that dur ing 

the interview the plaintiff compla ined of constant neck pain 

and headaches; l imited shoulder mobil i ty and did not see 

with his right eye. 

[16] Her conclus ions after the interview were that the plaintiff 

presented with a language profi le that was character ised by 

poor recept ive language skills. The result thereof being that 

the plaintiff will s t ruggle to cope in a workp lace, and was 

likely to make mult iple errors of understanding. She reported 

that his low level of educat ion might have contr ibuted to his 
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overal l language per formance; however, he showed some 

character ist ic language features seen after a brain injury. 

She stated further that the plaintiff had exper ienced a 

previous head injury, and it was likely that the most recent 

injury aggravated his language skills. 

O P T H A L M O L O G I S T 

[17] Accord ing to the ophthalmologist , Dr Charl Weitz, the plaintiff 

reported that his v is ion was normal prior to the accident and 

that his vision has now been severely affected in both eyes 

by the accident. He also reported that he susta ined a head 

injury; injury to the left shoulder; neck injury and has back 

pain. 

[18] The doctor 's opinion was that the plaintiff suffered f rom 

commotio retina in his left retina dur ing the ordeal . 

Commotio retina, according to the doctor, is a condit ion 

where retinal swel l ing causes a long-term mild decrease in 

v isual acuity. She expected the left eye to be stable at 6/12 

in the long term. 

[19] From an ophthalmologica l point of view, Dr Wei tz 's opinion 

was that the plaintiff 's future employment possibi l i t ies were 

severely restr icted due to the fact that he was permanent ly 

bl ind in the right eye (which was not related to the current 

accident) and has only 5 0 % vision in the left eye and that he 

will not be able to funct ion as a bus driver again. 
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P S Y C H I A T R I S T 

[20] A psychiatr ist w h o examined the plaintiff, Dr David A 

Sheve l 's f indings are that there were subt le symptoms of 

under ly ing organic brain dysfunct ion, which could be related 

to the plaintiff 's low standard of educat ion and/or a previous 

head injury. The subt le symptoms of organic brain 

dysfunct ion would impact negatively on the plaintiff 's coping 

and adaptat ion skil ls, which would affect his overal l ability to 

readjust his l i festyle after the recent accident. His poor 

adaptat ion skil ls have also been aggravated by the pain 

related to the soft t issue injuries sustained in the 2008 

accident and has probably resulted in a mild to moderate 

chronic depress ion (dysthymia). The psychiatr ist 's opinion 

was further that the plaintiff 's psychiatr ic condit ion has 

impacted negat ively on his personal skills and relat ionships. 

O C C U P A T I O N A L T H E R A P I S T 

[21] The occupat ional therapist, Ms Tracy Brown, stated in her 

report that the plaintiff was reportedly compla in ing of a 

headache and had swel l ing over the right side of his 

fo rehead with no skull f racture noted. The sequelae have 

resul ted in reduced and altered capabi l i t ies related to 

pain/discomfort over the neck, lumber spine, left shoulder, 

reduced agility for mobil i ty posit ions, postural asymmetry and 

reduced stamina for sustained use of the upper l imbs for 

overhead work and lifting. In her opinion the plaintiff wou ld 

be able to perform work in the sedentary, light to med ium 

category of strength demands , med ium lifting demands for 
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tasks such as waist to f loor and front carry should however 

be l imited to occasional use dur ing his work day. 

[22] There has been loss of ameni t ies of life because of the mildly 

d imin ished se l f -management and home management 

eff ic iency and loss of previous leisure pursuits, she opined. 

P S Y C H O L O G I S T 

[23] Ms Car ina Coetzee, a psychologist with a specif ic interest in 

psychomotor research, deve lopment and assessment , 

assessed the plaintiff and drew a full psychomotor 

assessment report. She assessed the plaintiff 's 

psychomotor abil i t ies in order to determine his driving 

per formance or potential driving per formance. She reported 

that dur ing the interview, the plaintiff compla ined of pain in 

his left shoulder, neck and back. This reportedly becomes 

worse when dr iv ing. Accord ing to her report the impact of 

pain on levels of fat igue and concentrat ion need to be taken 

into account and it is likely that as the plaintiff 's levels of pain 

increase, the levels of fat igue will also increase. This could 

result in a decrease in his attention and concentrat ion 

abil i t ies and consequent ly decrease in perceptual abil i t ies 

and react ion t imes. 

[24] She reported fur ther that the plaintiff 's per formance raised 

some concerns a l though he was tested in an ideal situation 

where there we re no d is turbances and distract ions. 



10 

Accord ing to her, in actual traffic the plaint i f fs per formance 

may be much worse due to the d is turbances and distract ions 

he wil l have to deal with f rom outs ide and within the vehicle. 

Her conclusion was that the plaintiff 's overal l per formance on 

the psychomotor tests showed severe inadequacies 

regarding his abil i t ies to drive a motor vehicle safely and 

competent ly . She further concluded that the plaintiff 

presented with an elevated risk as a driver on the road: the 

pain in his back could negatively impact on his making 

comprehens ive observat ions and as a result missing vital 

traffic related informat ion which may cause driving errors or 

accidents; the pain in his left shoulder may also negatively 

inf luence his ability to effectively maneuver the vehicle, 

especial ly in emergency situat ions and may result in an 

accident or incident. 

INDUSTRIAL P S Y C H O L O G I S T 

[25] The industr ial psychologist , Esme Noble, reported that the 

plaintiff presented with pain in the left shoulder, neck, back 

and f requent headaches. 

[26] From the interview she held with the plaintiff, she establ ished 

that, except for the t ime when he was not employed, the 

plaintiff was employed as a driver for most of his adult life. 

This information w a s conf i rmed with the var ious employers. 

[27] Accord ing to Ms Noble, the plaintiff 's career can be divided 

into two periods. The first period is before he obtained a 

heavy-duty dr iver 's l icense and the second period is after he 
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obta ined the l icense. The plaintiff 's work ing history was 

marked by per iods of unemployment between employers. 

Before he obta ined the driver 's l icense he was employed as 

a fa rm worker. From 1979 he started work ing in the formal 

sector as a lorry driver. He also worked in the informal 

sector as a bus driver for a private owner. In the period 

between 2000 and 2004 he was employed as a t ruck driver. 

A t the t ime of the accident he was work ing as a t ruck driver 

at M M & E (Pty) Ltd where he earned a salary of R39 000-00 

per year. A Mr Botha f rom the human resource division at 

M M & E conf i rmed this. His reason for leaving this 

emp loyment was not accident related. 

LOSS OF E A R N I N G CAPACITY 

[28] The plaintiff 's counsel submit ted that the defendant 's earning 

capaci ty has been compromised because he was employed 

his who le life as a professional driver. He worked as a bus 

or lorry driver. The plaintiff is no longer physical ly able to 

dr ive because of the shoulder injury and has lost sight in his 

left eye because of head injuries sustained in the accident. 

The right eye is blind since he was young he has now lost 

5 0 % sight of the left eye after the accident. 

[29] His further submiss ion was that the experts were of the 

opin ion that if the col l ision is taken away the plaintiff should 

have worked until the age of 60 years. Given his advanced 

age and compet i t ion in the market place he would not be 

able to easi ly get employment . A l though he is entit led to 
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receive pension at 60 years probabil i t ies are that he should 

have been able to do piece jobs e.g. one day dr iv ing. It is 

not save for him to cont inue employment as a driver. It is 

now highly unl ikely that he will do piece jobs because of lack 

of mot ivat ion and the pain. 

[30] Accord ing to the plaintiff 's counsel at the t ime of the coll ision 

the plaintiff was in a stable employment , was hard work ing 

and worked as a bus or lorry driver. The erstwhi le employer 

admit ted that only a driving l icense was required for 

employment . No annual medical test ing of eyesight was 

done. The plaintiff should never have gone back to drive a 

bus - he was a danger to other road users. Physical ly he 

should not have been taken back - because of the impaired 

eyesight and injured shoulder. He returned to work after the 

col l ision but was d ismissed. The fact that he was d ismissed 

was irrelevant. 

[31] Counse l argued fur ther that the defendant 's refusal to accept 

that the plaintiff 's left eye was injured in the accident must 

not be enter ta ined. The defendant did not place this issue in 

d ispute dur ing the pretrial conference or at any s tage dur ing 

the pleading stage. The defendant also admit ted the 

contents of the reports of the expert w i tnesses who 

conf i rmed that the plaintiff 's left eye was injured in the 

accident in quest ion. The defendant did not tender an expert 

wi tness ' opinion to gainsay the ev idence of the plaintiff 's 

expert ev idence. The argument by the defendant 's counsel 

f rom the bar must not be accepted as ev idence. The 
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defendant 's counsel did not proffer reasons to this court why 

three medical exper ts would lie and say that the plaintiff 's left 

eye was injured in the accident in quest ion. 

[32] The argument by the defendant 's counsel on the other hand 

was that the plaintiff did not suffer loss of earning capacity. 

He stated in argument that the plaintiff 's c laim revolved 

around the loss of vision in his left eye but the eye was not 

injured in the accident in quest ion. Accord ing to counsel 

there was no ev idence that the plaintiff injured the eye dur ing 

the accident in quest ion. There was also no medical record 

f rom the hospital or the reports of the var ious doctors w h o 

examined him that his left eye was injured dur ing that 

accident. Immediate ly after the accident he was able to 

assist other persons involved in the accident. He was never 

t reated for eye injury. He cont inued with his work - dr iving -

after the accident and never compla ined of the eyesight. 

The injury to his left eye was only reported two years after 

the accident. 

[33] To my mind, the quest ion of whether the plaintiff 's left eye 

was injured in the accident in quest ion or not can be easily 

and readily answered . Firstly, it is clear f rom the reports of 

Dr Menachem Mazabow, the neuropsychologist , Dr Char l 

Wei tz and Professor Viv ian Fritz that the visual diff iculties 

involving both eyes were indeed reported by the plaintiff. 

[34] Secondly, the answer appears f rom the report of Dr Char l 

Wei tz , the opthalmologist who examined the plaintiff. His 
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opinion was that the plaintiff suffered blunt t rauma during the 

accident and deve loped commotio retina in his left retina 

dur ing the ordeal . Commotio retina, according to her, is a 

condi t ion where retinal swell ing causes a long-term mild 

decrease in v isual acuity. This has caused a permanent 

decrease in v isual acuity. She expected the left eye to be 

stable at 6/12 (50%) in the long term. It is, therefore, 

apparent that the plaintiff was injured in the left eye in the 

accident in quest ion. 

[35] Sight must also not be lost of the fact that Dr Wei tz only 

examined the plaintiff a lmost three years after the accident. 

A n d according to his prognosis a commotio retina is a 

condit ion that results in a long-term mild decrease in visual 

acuity. It is therefore possible that immediate ly after the 

accident the plaintiff did not exper ience difficulty with the 

vision in his left eye. However, the vision deter iorated with 

the passage of t ime. 

[36] It is trite that any patr imonial c laim in respect of future loss of 

earn ings / earning capacity requires: 

36.1 A loss of earning capacity as a result of a 

damage causing event; and 

36.2 A n actual patr imonial loss of income as a 

result of the abovement ioned loss of 

earn ing capacity. In which case, either the 

one or the other may be c la imed for the 

same amount . 
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See RUDMAN v ROAD ACCIDENT FUND 2003 (2) SA 234 

(SCA) at para [11] and the South Gauteng High Court 

unreported decis ion of Bizos, AJ in DEYSEL v ROAD 

ACCIDENT FUND 2483/2009 at paras [15], [22] and [28]. 

[37] In order for the plaintiff, in this instance, to succeed with his 

claim for loss of earn ings / earning capacity, he must proof, 

firstly, that his earn ing capacity has been compromised as a 

result of the damage causing event. In this instance, I am 

satisf ied that the plaintiff was able to establ ish that his 

earn ing capacity has been compromised as a result of the 

injuries he susta ined in the accident in quest ion. The 

ev idence as extracted f rom the expert wi tnesses ' reports 

establ ished this. 

[38] It is c o m m o n cause or undisputed that as a result of the 

damage causing event, the plaintiff sustained the fol lowing 

injuries: a swel l ing on the right side of the forehead (head 

injury); injured his left shoulder, the neck and lower back; 

susta ined soft t issue injuries of the scalp, neck and dorsal 

spine, and a commotio retina to the retina of the left eye. 

[39] It is also c o m m o n cause that the sequelae of the injuries 

were the fo l lowing: 

39.1 In terms of the injury to the left eye: 

a. Dr Char l Wei tz 's opinion was that the 

plaintiff sustained blunt t rauma during the 

ordeal and developed commotio retina in 
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his left retina. She expected the left eye to 

be stable at 6/12 (50%) in the long term; 

b. Dr Char l Weitz, also reported that due to 

the fact that he is permanent ly blind in the 

right eye (which is not related to the current 

accident) and has only 5 0 % vision in the 

left eye he will not be able to funct ion as a 

bus driver again; 

c. Dr Menachem Mazabow, the 

neuropsychologist , reported that should the 

plaintiff be precluded f rom driving because 

of his visual impairment, he wou ld most 

likely f ind it difficult to f ind alternative 

employment ; 

d. Prof Vivian Una Fritz, the neurologist, 

conf i rmed that in v iew of his visual 

problems, the plaintiff should not be driving 

a truck. 

39.2 In te rms of the brain injury: 

a. Dr David A Shevel reported indicat ions of 

subt le symptoms of underlying organic 

brain dysfunct ion, which would impact 

negat ively on the plaintiff 's coping and 

adaptat ion skills, and would affect his 
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overal l ability to readjust his lifestyle after 

the recent accident; 

b. He further reported that the plaintiff 's poor 

adaptat ion skills have also been 

aggravated by the pain related to the soft 

t issue injuries sustained in the 2008 

accident and has probably now resulted in 

a mild to moderate chronic depress ion 

(dysthymia); 

c. T h e psychiatr ist 's opinion was further that 

the plaintiff 's psychiatr ic condit ion has 

impacted negatively on his personal skil ls 

and relat ionships; 

d. Dr Menachem Mazabow, the 

neuropsychologist , reported that together 

wi th his rather poor concentrat ion/at tent ion 

and st imulus resistance on formal test ing, 

indicat ions are that he was not a safe 

cand idate for a posit ion involving dr iv ing. 

e. He also reported that the plaintiff 's 

neuropsychologica l profi le (and in particular 

his slow work- tempo and poor 

concentrat ion/at tent ion and st imulus 

resistance) wou ld compromise his ability to 
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undergo vocat ional retraining, after twenty 

years employment as a driver; 

f. Ms Odette Guy, the speech language 

therapist , reported that the plaintiff 

presented with a language profi le that was 

character ised by poor receptive language 

skil ls, that is seen after a brain injury, and 

that will cause him to struggle to cope in a 

workp lace, and result in him making 

mult ip le errors of understanding. 

39.3 In te rms of the shoulder injury: 

a. Ms Tracy Brown, the occupat ional 

therapist , reported that the plaintiff would 

be able to perform work in the sedentary, 

light to med ium category of strength 

demands , med ium lifting demands for tasks 

such as waist to f loor and front carry should 

however be l imited to occasional use 

dur ing his work day; 

b. Ms Car ina Coetzee 's conclusion was that 

the plaintiff 's overal l per formance on the 

psychomotor tests showed severe 

inadequacies regarding his abil i t ies to drive 

a motor vehic le safely and competent ly; 
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She further conc luded that the plaintiff 

presented with an elevated risk as a driver 

on the road: the pain in his back could 

negat ively impact on his making 

comprehens ive observat ions and as a 

result missing vital traffic related 

informat ion wh ich may cause driving errors 

or accidents; the pain in his left shoulder 

may also negatively inf luence his ability to 

effectively maneouvre the vehicle, 

especial ly in emergency situat ions and may 

result in an accident or incident; 

Ms Carina Coetzee, the psychologist, also 

reported that the plaintiff compla ined of 

pain in his left shoulder, neck and back that 

reportedly becomes worse when driv ing; 

Dr Menachem Mazabow, the 

neuropsychologist , reported that the 

plaintiff 's fatigabil i ty and painful left 

shoulder and headaches would preclude 

work of a physical ly demand ing nature; 

Prof Vivian Una Fritz (the neurologist) 

reported that the plaint i f fs left shoulder 

wou ld preclude him f rom doing any 

physical heavy work; 
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g. Prof Fritz also reported that because he 

had very poor educat ion the plaintiff would 

not be able to do clerical work; 

h. Ms Tracy Brown, the industrial 

psychologist 's conclusion was that the 

sequelae have resulted in the plaintiff 's 

reduced and altered capabil i t ies related to 

pain/discomfort over the neck, lumber 

spine, left shoulder, reduced agility for 

mobil i ty posit ions, postural asymmetry and 

reduced stamina for sustained use of the 

upper l imbs for overhead work and lifting. 

39.4 Accord ing to the psychologist, Ms Carina 

Coetzee 's report the impact of pain on levels of 

fat igue and concentrat ion need to be taken into 

account and it was likely that as the plaintiff 's 

levels of pain increase, the levels of fat igue will 

a lso increase. This could result in a decrease in 

his attent ion and concentrat ion abilit ies and 

consequent ly decrease his perceptual abil it ies 

and react ion t imes. 

Based on the abovement ioned factors I am satisf ied that the 

plaintiff 's earn ing capacity has been compromised . 

However, the plaintiff must prove that his patr imony has 

been d imin ished as a result of the compromised earning 

capaci ty as wel l . 
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[41 ] The defendant's counsel was of the view that since the 

reason why the plaintiff left his last job was not accident 

related, and also because he continued to work as a driver 

for two years after the accident, his claim must not be 

entertained. This view according to me has no merit. 

[42] It is trite that damages for loss of income can be granted 

where a person has in fact suffered or will suffer a true 

patrimonial loss in that his or her employment situation has 

manifestly changed. The plaintiff's performance can also 

influence his/her patrimony if there was a possibility that 

he/she could lose his/her current job and/or be limited in the 

number and quality of his/her choices should he/she decide 

to find other employment. See THE ROAD ACCIDENT 
FUND v DELPORT 2005 (1) All SA 468 (SCA); SAAYMAN v 

ROAD ACCIDENT FUND 2011 (1) SA 106 (SCA) and 

DEYSEL-case supra at para [38]. 

[43] To my mind, in this instance, if the plaintiff had remained in 

his erstwhile employment he would not have succeeded in 

his claim for loss of earnings / earning capacity. But 

because he has left the job, irrespective of what the cause 

was, he must be compensated if he could establish that but 

for the accident he was no longer fit to drive and that his 

choices, either in number or quality, of finding alternative 

employment were now limited and his chances of retraining 

for a new career were negatively affected. The evidence, 

which I accept, is that the experts have declared him not fit to 
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drive at all; he can only perform work in the sedentary, light 

to med ium category; due to his educat ion level and 

neuropsycholog ica l profi le he cannot be retrained and will 

therefore possibi l i t ies are that he may be unable to make a 

career change. 

[44] The fact that the plaintiff was able to dr ive for two years 

before he left his last job is to me not material in deciding 

whether he is enti t led to the damages or not. Wha t is 

important, in my view, is that his earning capacity was 

compromised whi lst he was so employed. He has left the job 

and must now f ind another one. The experts ' opinion was 

that he should not be driving and in fact he should not have 

been al lowed to dr ive at all after the accident. Even if it can 

be said that I must not accept this ev idence because the 

plaintiff had been driving for two years wi thout any complaint , 

the ev idence of Dr Weitz, to the effect that the condit ion was 

degenerat ive, still s tands. 

[45] The industrial psychologist 's opinion, which I accept, is that 

but for the accident, firstly, the plaintiff would have worked as 

a driver until the age of sixty years when he wou ld have 

ret ired; secondly, that after the age of sixty, he would have 

done piece jobs, e.g. one day driving, to augment his 

pension money until at least the age of sixty f ive years. 

[46] My v iew is that but for the accident, with his one good eye, 

possibi l i t ies are that the plaintiff would have cont inued to 

work as a heavy-duty driver until his ret irement age of sixty 
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years. This he wil l no longer be able to do as he has been 

forced to go into ret i rement at the early age of f i f ty-seven 

years. The income that he wou ld have received f rom the 

age of f i f ty-seven years until he reached the ret i rement age 

of sixty years plus the income he would have received f rom 

the piece jobs is to me the actual pecuniary loss that the 

plaintiff has suf fered and wh ich diminished his patr imony. 

[47] I am satisf ied therefore that the plaintiff succeeded in 

proving his c laim for loss of earnings / earning capacity. 

A C T U A R I A L C A L C U L A T I O N S 

[48] The actuarial calculat ions are based on the above 

summat ion and I am of the v iew that they have been 

correct ly computed . The calculat ions are f rom 1 September 

2010 when the plaintiff was f i f ty-seven years until he reaches 

sixty-f ive years. I must now determine the percentage that 

must be appl ied in respect of the cont ingency deduct ions. 

As is trite, the cont ingency deduct ions are within the 

discret ion of the court and depend upon the judge 's 

impression of the case. Normal cont ingencies are 5% for 

past loss and 15% for future loss. S O U T H E R N 

I N S U R A N C E A S S O C I A T I O N V B A I L E Y NO 1984(1) All SA 

98 at 113 (G) and Robert Kock: THE Q U A N T U M 

Y E A R B O O K 2011 at p104. 

[49] In the c i rcumstances of this case, I considered the fact that 

the plaintiff was f i f ty-seven years old when he left his 

employment ; that his choices of f inding alternative 
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employment were l imited; his chances of a career change 

were also l imited; because of the lost sight and constant pain 

he will not be mot ivated to look for and do piece jobs. I am 

therefore of the v iew that the normal cont ingency deduct ions 

of 5% for past loss and 15% for future loss must be appl ied. 

[50] The calculat ions will thus be as fol lows: 

PAST LOSS 

E a r n i n g s p re m o r b i d R 21 790 

5% d e d u c t i o n s 1 089-50 

20 700-50 

F U T U R E LOSS 

E a r n i n g s p re m o r b i d R 137 319 

E a r n i n g s p o s t m o r b i d 65 686 

71 633 

1 5 % d e d u c t i o n s 10 744-95 

60 888-05 

81 588-55 

The plaintiff is therefore enti t led to R81 588-55 in respect of 

his c la im for damages for future loss of earnings. 

G E N E R A L D A M A G E S 
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The plaintiff 's counsel referred me to the judgments in the 

fol lowing cases in compar ison to the current case: BUTTON 

v SA EAGLE INSURANCE CO LTD 1980 3 C & B 323E -

in that case the plaintiff sustained a head injury with 

concuss ion; damage to the right eye, result ing in total loss of 

sight in that eye; most ser ious of all, a severe compound 

f racture of the right humerus with severed muscles and 

nerves; an injury to the chest; abrasions and lacerat ions. 

The plaintiff was awarded R22 500, which translates into 

R414 000 in 2012 according to Robert Kock 's Quan tum 

Yearbook 2012 TROOST TRANSPORT T/A 

EKONOLINER LUXURY COACH LINES v ABRAHAMS 

1997 4 C & B 1 3 - 3 (C") - the plaintiff sustained total and 

permanent loss of sight in both eyes and was awarded R100 

000, which t ranslated to R235 000 as per Robert Kock 's 

Quan tum Yearbook 2012. EDEM v ROAD ACCIDENT 

FUND 2001 C & B 513 - 1 (AF) - the plaintiff suffered a 

rapture of the right eye causing irreversible loss of all sight in 

that eye. Due to a pre-exist ing condit ion in the left eye, 

plaintiff was left wi th residual vision of only about 2 0 % in the 

left eye. The cla imant was awarded R120 000, wh ich 

t ranslated into R225 000 according to Robert Kock's 

Quan tum Yearbook 2012. MTHEMBU v MINISTER OF 

LAW AND ORDER 1991 4 C & B 13 - 1 (D) - the plaintiff 's 

vision in the right eye was completely and permanent ly 

dest royed by a shotgun pellet f ired by a pol iceman. The 

c la imant was awarded R55 000 which translated into R223 

000 per Robert Kock 's Quantum Yearbook 2012. AA 

ONDERLINGE ASSURANSIE ASSOSIASIE v SODOMS 
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1980 3 C & B 105 (A) - the plaintiff lost the sight of his right 

eye and had to endure two operat ions to the eye. He was 

awarded general damages in the amount of R10 000 which 

t ranslated to R184 000 as per Robert Kock's Quan tum 

Yearbook 2012. 

Counse l submi t ted that the Appel late Division's approach 

was that courts must be liberal in awarding damages. The 

court in this instance must decide what is fair compensat ion 

where the injuries compr ise of left eye, depression, 

headache and shoulder. He was of the opinion that an 

amoun t R300 000 wou ld be a reasonable award in the 

c i rcumstances of this case. 

He further contended that, in referring this court to a case 

where a wh ip lash injury was in issue, the defendant 's 

counsel was not compar ing like with like because a whip lash 

injury has nothing to do with the current case. He further 

submi t ted that other cases referred to by the defendant 's 

counsel were on the ext reme limits of being unrealist ic and 

that relevant cases are those deal ing with loss of eyesight. 

The defendant 's counsel submit ted that the plaintiff did not 

report the other injuries to the orthopaedic surgeon and that 

only the injuries on the forehead, as stated in the clinical 

report, are accident related and should be considered by the 

court. 
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[55] In compar ison wi th the current case, he referred me to the 

fol lowing judgments in PETERS v RAF 2004 (5) C&B C 

where the injury w a s a whip lash of the neck and back and 

was too severe compared to the current case. The court in 

that case awarded R72 000 in present 2012 value; 

NEWLIFE v RAF 1974 (2) C&B 400 where the court dealt 

wi th back and neck injury which is much closer to the 

scenar io in our case and the court awarded R22 000. 

[56] He submi t ted that taking all the injuries sustained by the 

plaintiff in this instance into account, if the court does not 

award R22 000 the compensat ion should not be over 

R50 000. 

[57] Compar ison with previously dec ided cases does not help in 

most cases, as few cases are rarely directly comparab le . No 

two cases can be on all fours. The cases I have been 

referred to by the two counsels are a good example of how 

no two cases can be on all fours. The plaintiff 's counsel 

submi t ted that the EDEM - case supra is very similar to the 

current case. I however do not agree. In this instance the 

plaintiff was left 5 0 % blind in the good eye, whereas in that 

case the plaintiff lost complete sight in the good eye. The 

defendant 's counsel on the other hand argued that the 

injuries of back and neck pain in the NEWLIFE - case supra 

were much closer to the scenar io in our case. This is also 

not so because in this instance the plaintiff did not sustain 

back and neck injuries only. As has always been stated 
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previously dec ided cases must be taken as only a guide of 

how other courts awarded the damages. 

[58] In this instance, the injuries susta ined by the plaintiff and the 

sequelae thereof have been succinct ly set out in paragraphs 

[38] and [39] of this judgment . The plaintiff received a 

vol taren injection and bruffen tablets at the hospital . This 

t reatment conf i rmed that he exper ienced pain and headache. 

It is therefore evident that the plaintiff did exper ience pain 

and suffer ing at the t ime of the accident. He also cont inued 

to exper ience the pain even after the accident. This is so 

because when he visi ted the var ious experts for examinat ion 

he presented with headache and constant neck and shoulder 

pain. He will a lso cont inue exper iencing the shoulder pain. 

The doctor has also recommended arthroscopy, wh ich wil l 

cause more pain. 

[59] It is also undisputed that the plaintiff suffered loss of 

ameni t ies of life. The experts are agreed, which I accept, 

that there has been loss of ameni t ies of life because of the 

mildly d imin ished se l f -management and home management 

eff iciency and loss of previous leisure pursuits. I agree that 

the loss of v is ion also contr ibutes to the loss of ameni t ies as 

wel l . 

[60] The award of genera l damages is by no means an easy task. 

I a m however sat isf ied that, in the c i rcumstances of this 

case, the plaintiff has been able to prove that he has 
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exper ienced pain and suffering and has also suffered the 

loss of ameni t ies of life. Consequent ly an amount of 

R200 000 is in my view, a fair, just and reasonable 

compensat ion . 

O R D E R 

[61] In the premises I make the fol lowing order: 

61.1 Genera l damages are awarded to the plaintiff in 

the amount of R200 000; 

61.2 Future loss of earn ings damages are awarded to 

the plaintiff in the amount of R81 588-55; 

61.3 The defendant is ordered to pay interest on the 

amoun t awarded at the prescr ibed interest rate, 

f rom a date four teen days after the date of this 

j udgment to date of payment; 

61.4 The defendant is ordered to pay the plaintiff the 

costs of this suit, including the quali fying 

expenses of: 

61.4.1 Ms Brown; 

61.4.2 D r D . A. Birrell; 

61.4.3 Dr D. A. Shevel ; 

61.4.4 Dr Mazabow; 

61.4.5 Ms Noble; 
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61.4.6 Prof Fritz; 

61.4.7 D r W e i t z ; 

61.4.8 Mr Whit taker; 

61.4.9 D r G u y ; and 

61.4 .10 C P R D Consul t ing Serv ices 

61.5 It is recorded that the defendant shall provide the 

plaintiff wi th an undertaking for 100% future 

medical expenses in terms of sect ion 17 (4) (a) of 

the Road Accident Fund Act 56 of 1996, as 

amended . 
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