
IN T H E HIGH C O U R T OF SOUTH A F R I C A 

( N O R T H G A U T E N G H IGH COURT, PRETORIA) c X f / c ^ T j ^ 

CASE NO: 34386/08 

In the matter be tween: 

MANDY DAVID MITC 

and 

DELETE W H I C H E V E R IS NOT APPLICABLE 

(1) REPORTABLE: YES/Ntf 

INTEREST TO OTHER JUDGES: YgS/NO. Appl icant 

(3) REVISED. 

fa / C>o( Q 

DIE BEHEERLIGGAAM RNS MANSIONS Respondent 

JUDGMENT 

MURPHYJ 

1. The appl icant has appl ied on not ice of motion for var ious orders pertaining 

to the right of the respondent , a body corporate in a sect ional title scheme, 

to levy c o m p o u n d interest on arrear levies owing in respect of a unit in the 

scheme. By w a y of an amendmen t to the not ice of motion he also seeks 

the repayment of certain amoun ts already paid. 
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2. In the first place the appl icant requests a declarator declar ing that the 

respondent is not entit led to levy compound interest on arrears, but may 

charge only s imple interest once its t rustees have determined a rate in 

terms of regulat ion 31(6) of Annexure 8 of the Regulat ions GNR 664/1988 

in te rms of the Sect ional Tit le Act 95 of 1986. Secondly, the appl icant 

seeks a prohibitory interdict restraining the respondent f rom levying any 

interest on arrears owing in respect of unit 33 in the scheme. In the 

al ternat ive, it asks for a prohibi tory interdict restraining the respondent 

f rom raising interest f rom 1 June 2007 and a further declarator that the in 

duplum rule is appl icable, with the consequence of reducing the interest 

payable. 

3. On 13 May 2008 the appl icant, an attorney, purchased Unit 33 in the 

scheme at an auct ion sale in execut ion. Clause 5(a) of the condi t ions of 

sale provided that the purchaser shal l pay, inter alia, "any amount wh ich 

must be paid in law, levies due to a Body Corporate " Not long after 

the sale the appl icant received a reconci l iat ion reflecting an amount of 

R180 579,26 owing as at June 2008. It appears f rom the s tatement that 

interest had been capital ised and thus that compound interest had been 

levied. 

4. The appl icant addressed a letter to the property administrator in wh ich he 

stated: 
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"Skrywer bevestig dat die heffings. spesiale heffings en regskoste beloop die 

bedrag van R55 061.75 welke u kapitale bedrag verteenwoordig. U het rente 

gehef op voormelde bedrag ten bedrae van R128 012,00 welke onreelmatig is. 

aangesien dit in stryd is met die gemeenregtelike in duplum reel. Derhalwe kan 

die rente slegs loop tot en met die kapitale bedrag wat R55 061.75 beloop en 

behoort u heffingsertifikaat gewysig te word tot 'n bedrag van R110 123,50." 

5. The letter generated an exchange of cor respondence in wh ich the part ies 

took up the respect ive posit ions that led to the present l i t igation. In the 

interim the appl icant has paid the amount the respondent c la ims was 

owing, and has subsequent ly re-sold the unit to a third party. 

6. The appl icant 's posit ion has crystal l ised into a claim that the respondent is 

only enti t led to charge s imple interest at a rate determined f rom t ime to 

t ime by the t rustees. He contended in his founding aff idavit that the 

t rustees did not in fact take the appropr iate resolut ions and accordingly 

that no interest is payable. In addi t ion, he submi t ted, in the event of the 

court f inding that the trustees had properly determined a rate and that they 

were author ised to charge compound interest, that such interest wou ld be 

in contravent ion with the provis ions of the National Credit Act 34 of 2005. 

7. The respondent has raised var ious defences: firstly that the respondent 

had no locus standi regarding the unit because the calculat ions we re done 

prior to his purchas ing the property and he has now sold it on; that the 



declarator should have been sought by way of act ion in v iew of the 

foreseeable disputes of fact; and that the appl icant agreed at the auct ion 

to pay the outstanding amount of levies as determined by the body 

corporate and assumed that risk. It also took the posit ion that it was 

enti t led in law to charge compound interest; that the t rustees had 

determined a rate; that the effect of the in duplum rule should be 

restr icted; and that the National Credit Ac t f inds no appl icat ion. 

I p ropose first to deal with the pr imary quest ion whether a body corporate 

may charge compound interest on arrear levies, and if so under what 

c i rcumstances. There have been var ious judicial p ronouncements on the 

subject of compound interest in genera l . In Davehill (Pty) Ltd and Others v 

Community Development Board 1988(1) SA 290 (A) the court w a s 

concerned with sect ion 12(3) of the Expropriat ion Act 63 of 1975 which 

provides for interest to be paid by the expropriat ing authori ty f rom the date 

of taking possession of the property on any outstanding port ion of the 

compensat ion payable ("statutory interest"). It held that it was implicit in 

the provis ions of sect ion 12(3) that the obl igation to pay statutory interest 

due ar ises on the same date as the final payment of compensat ion is 

made. It held further that there is, in principle, no object ion to a c la im for 

mora interest on outstanding statutory interest. At 298 Smalberger JA 

stated the legal posit ion to be as fol lows: 
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"In the course of argument Mr Burger, for the respondent, raised the question 

whether it was permissible in the absence of agreement, to award interest on 

interest .... Interest on interest (compounc interest) could not be claimed in 

Roman and Roman-Dutch law ... In our mcdern law this principle has become 

obsolete, having been abrogated by disuse Compound interest may be 

expressly stipulated for by agreement, is commonplace today in commercial and 

financial dealings and has been sanctioned by our Courts for many years. In 

principle there appears to be no reason why the right to claim interest on interest 

should be confined to instances regulated by agreement, and why it should not 

extend to the right to claim mora interest (which is a species of damages) on 

unpaid interest which is due and payable Subject to what has been said 

above, it is not necessary in this judgment to attempt to define under what 

circumstances and within what limits a claim for interest on interest will lie. 

Suffice it to say that in principle there can be no objection to a claim for mora 

interest on outstanding statutory interest, bearing in mind that statutory interest 

is, in essence, compensation for loss of possession and fruits." 

9. It fo l lows f rom these dicta that an agreement may not be necessary to 

c la im compound interest (mora interest is quasi-del ictual) , and the 

charg ing of compound interest may also expressly or implicit ly be 

author ised by statute. In Central Africa Building Society v Pierce N.O. 

1969 (1) SA 445 (RAD) the court was concerned wi th sect ion 88(1) of the 

Insolvency Act which provided that the proceeds of any property, subject 

to a specia l mor tgage, p ledge or right of retent ion, shal l be appl ied in 

payment of the c la ims thereby secured in the legal order of preference, 

with interest f rom the date of sequestrat ion to the date of payment . One of 
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the quest ions before the court was whether the appl icant w a s enti t led to 

compound interest on arrear interest in respect of interest accru ing after 

the date of sequestrat ion. Beadle CJ (at 455 D-G) expressed the 

fol lowing view: 

"So far as interest accruing after the date of sequestration is concerned, 

however, the position here is the same as that relating to the appropriation of 

interim payments. If the Act is silent on it, the common law rule must prevail. If. 

therefore, compound interest is to be paid on it. there must be something in the 

Act which specifically provides for the payment of such interest. The relevant 

sections are section 88(1) and section 88(3), and there is nothing in these sub

sections to indicate that interest which may be due "from the date of 

sequestration to the date of payment" may be compounded. The Act is, 

therefore, silent on this matter and that being so. one must look again to the 

common law to see what the creditor's rights are It is trite law that, unless there 

is some special provision in either a statute or an agreement to pay compound 

interest, compound Interest is not payable." 

10. The appl icant has seized upon these dicta to bolster his submiss ion that 

before a body corporate may charge compound interest it requires specif ic 

author isat ion in terms of the Sect ional Titles Act to do so. I doubt, in the 

light of the later ruling in Davehill, that such can be ent irely right. The 

latter decis ion unequivocal ly a l lowed mora interest on interest when there 

was no express provision to that effect in the Expropr iat ion Act. To that 

extent the dicta of Beadle CJ may no longer be a complete and 

authori tat ive s tatement of the current law. Nevertheless, I am prepared to 
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proceed on the assumpt ion that there is merit in the assert ion that "there 

must be someth ing in the Act which specif ically provides for the payment 

of such interest". 

1 1 . Sect ion 36 of the Act provides for the establ ishment of a body corporate 

for a sect ional title scheme, which is made up of the owners of units as 

members . A body corporate is a legal person with concomi tant rights and 

obl igat ions. In terms of sect ion 37 of the Act , the funct ions of a body 

corporate include establ ishing a fund for administrat ive expenses wh ich is 

"sufficient in the opinion of the body corporate" for the repair, up-keep, 

contro l , management and administrat ion of the c o m m o n property - sect ion 

37(1 )(a). To this end its funct ions include requir ing the owners "to make 

contr ibut ions to such fund for the purposes of satisfying any c la ims against 

the body corporate" - sect ion 37(1 )(b); determining f rom t ime to t ime the 

amounts to be raised for the purposes aforesaid - sect ion 37(1 )(c); to raise 

the amoun ts so determined by levying contr ibut ions on the owners in 

proport ion to the quotas of their respect ive sect ions - sect ion 37(1 )(d); to 

open and operate banking accounts - sect ion 37(1 )(e); and "in genera l , to 

control , manage and administer the common property for the benefi t of all 

owners" - sect ion 37(1 )(r). Sect ion 37(2) provides: 

"Any contributions levied under any provisions of subsection (1), shall be due and 

payable on the passing of a resolution to that effect by the trustees of the body 

corporate, and may be recovered by the body corporate by action in any court 
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(including any magistrate's court) of competent jurisdiction from the person who 

were owners at the time when such resolution was passed.'' 

12. Sect ion 38 of the Act def ines the powers of a body corporate wh ich inter 

alia include the power "to do all things reasonably necessary for the 

en forcement of the rules and for the control , managemen t and 

administ rat ion of the c o m m o n property" - sect ion 38Q); "to invest any 

moneys of the fund" - sect ion 38(g); and "to borrow moneys required by it 

in the per formance of its funct ions or the exercise of its powers" - sect ion 

38(e). 

13. Sect ion 39(1) provides that the funct ions and powers of the body 

corporate shal l , subject to the provis ions of the Act, the rules and any 

restriction imposed or direct ion given at a general meet ing of the owners 

of sect ions, be per formed and exerc ised by the t rustees of the body 

corporate holding office in terms of the rules. In te rms of sect ion 35(1) a 

scheme shal l be control led and managed , subject to the provis ions of the 

Act , by means of rules. Sect ion 35(2) provides that the rules shall 

compr ise both management and conduct rules, prescr ibed by regulat ion, 

which may be subst i tuted, added to, amended or repealed on submiss ion 

of the scheme for approval or later by the body corporate in the 

c i rcumstances set out on the sub-sect ion. Annexure 8 of the Regulat ions 

G N R 664 of 8 Apri l 1988 promulgates the standard management rules 

contemplated in sect ion 35(2). The rules directly relevant to contr ibut ions 
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and interest are rule 30 and rule 3 1 . Rule 30 provides that it shall be the 

duty of the t rustees to levy and collect contr ibut ions f rom the owners in 

accordance with the provis ions and in the proport ions set forth in rule 3 1 . 

The latter rule sets out in some detai l the methodology to be fo l lowed in 

the determin ing and levying of contr ibut ions. Of part icular importance for 

present purposes are sub-rules (5) and (6), which read: 

"(5) An owner shall be liable for and pay all legal costs, including costs as 

between attorney and client, collection commission, expenses and 

charges incurred by the body corporate in obtaining the recovery of 

arrear levies, or any other arrear amounts due and owing by such owner 

to the body corporate, or in enforcing compliance with these rules, the 

conduct rules or the Act. 

(6) The trustees shall be entitled to charge interest on arrear amounts at 

such rate as they may from time to time determine." 

14. It wil l be noted immediate ly that rule 31(5) draws a dist inct ion between 

"arrear levies" on the one hand, and "any other arrear amounts due and 

owing" on the other; and that rule 31(6) enti t les the t rustees to charge 

interest on arrear amounts and not only on arrear levies. The term 

"arrear" bears its ordinary meaning of "outstanding" or being that wh ich 

remains unpaid. "Arrear amounts" is thus a broader category of unpaid 

debts than "arrear levies" and wou ld thus include unpaid interest on levies. 

Accordingly , rule 31(6), on a literal interpretat ion, permits the trustees to 
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charge interest {mora interest) on unpaid interest charged on arrear levies, 

in other words - compound interest. The Act, therefore, specif ical ly 

provides for the payment of such interest. Consider ing also the f iduciary 

dut ies of the t rustees to act in the interest and for the benefi t of the body 

corporate (sect ion 40(2)) and not to negl igently cause it loss (sect ion 

40(3)(a)) , were the t rustees not to charge default ing members compound 

interest (which they wou ld be able to earn on money invested in a 

commerc ia l bank), they wou ld possibly fall short of their dut ies. Rule 43 

provides that funds not immediate ly required for d isbursement may be 

invested in a sav ings or similar account ; and rule 44 al lows the body 

corporate to use such interest for its lawful purposes. A n d , it should be 

remembered , in te rms of sect ion 37, the fund for administrat ive expenses 

must be sufficient to enable the body corporate to fulfil its funct ions. 

15. In the result, therefore. I d isagree with the appl icant 's submiss ion that the 

Act does not author ise the charging of compound interest on unpaid levies 

and interest. Accord ing ly the appl icant is not ent i t led to a declarator that 

the respondent may only charge s imple interest and not compound 

interest. 

16. That f inding leads me to the next issue: namely, whether the appl icant 

should be granted a prohibitory interdict on the basis that the respondent 

has not proved that the trustees in fact resolved to charge compound 
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interest on arrears at the relevant rate. The appl icant goes beyond this in 

a proposed amendmen t a imed at substi tut ing prayer 1.3 of the notice of 

mot ion with a prayer including a request for j udgment against the 

respondent for an amount of money based on his calculat ions of the 

interest payable. 

The respondent contends that relief of this order wou ld not be appropr iate 

on appl icat ion amongs t other reasons because material d isputes of fact 

exist in relation to the relevant issues. In paragraph 4.4 of his founding 

affidavit the appl icant states: 

"My afleiding is dat die trustees geen sodanige besluite geneem het nie en dat 

die agterstallige heffings gevolglik nie rente dra nie. In die afwesigheid van die 

besluite van die trustees om telkens teen n spesifieke koers rente te hef, is rente 

nie betaalbaar nie." 

The respondent answers this assert ion in the opposing affidavit wi th the 

averment that on 13 June 2008 it had sent the appl icant minutes of the 

Annua l Genera l Meet ing of the body corporate where it mainta ins the 

decis ion w a s taken. The appl icant 's response is to contend that this 

const i tutes insuff icient ev idence that the decision was in fact made by the 

t rustees. Whatever the suff ic iency of the minutes as ev idence, I agree 

with the respondent that the resultant dispute of fact regarding the nature 

and c i rcumstances of any decis ions regarding the capital isat ion and rate 
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of interest are matters that can only be addressed by way of adduc ing 

ev idence at tr ial. L ikewise, there is a dispute of fact on the papers about 

the calculat ion of the arrear amounts and the capital ised interest, which 

impacts on the amount al legedly owing and the extent of protect ion, if any, 

to be ex tended by the in duplum rule. The latter quest ion can only be 

sat isfactori ly resolved once the factual disputes about the appl icable rate, 

the authori ty to capital ise and the calculat ions are resolved by ev idence. 

There is also the contested factual issue about whether the appl icant 

through his bid at the auct ion agreed to pay the amount st ipulated as 

owing by the body corporate at the t ime of the auct ion. 

18. All these factual d isputes were foreseeable and hence I am not incl ined to 

refer them to oral ev idence or to tr ial. The appl icat ion should rather be 

d ismissed. Because the appl icant initially sought only declaratory and 

interdictory relief, and I propose to disal low the amendmen t sought on the 

grounds that it wou ld fundamenta l ly alter the nature of the appl icat ion, the 

appl icant wil l remain able to proceed by action should he so wish. 

19. Finally, there may be some advantage in comment ing at this s tage on the 

appl icant 's content ion that the respondent has acted in contravent ion of 

the Nat ional Credit Ac t 34 of 2005. The appl icant relies on the provis ions 

of sect ion 101(1)(a) of that Ac t which provides that a credit agreement 

must not require payment of interest unless it is expressed in percentage 
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terms as an annual rate calculated in the prescr ibed manner and must not 

exceed the appl icable max imum prescr ibed rate. He contends that the 

rate levied by the t rustees or the body corporate exceeds the max imum 

and that the levying of interest at the discret ion of the t rustees violates 

sect ion 103(4) of the National Credit Act which al lows variat ion of interest 

rates only by f ixed relat ionship to a reference rate. The argument 

p resupposes that the imposit ion of sect ional title levies and interest by a 

body corporate is subject to the National Credit Act. The appl icant argues 

that the charging of interest on arrear levies has the consequence and is 

equivalent to an " incidental credit agreement" as def ined in sect ion 1 of 

the Act as fo l lows: 

"an agreement ... in terms of which an account was tendered for goods or 

services that have been provided to the consumer, or goods or services that are 

to be provided to a consumer over a period of time ..." 

In my opin ion, the appl icant 's argument holds no water principal ly because 

levies and interest on them are not payable by members of a body 

corporate in te rms of any agreement . They are payable by virtue of an 

obl igat ion imposed by the provis ions of the Sect ional Tit les Ac t and the 

Regulat ions promulgated in te rms thereof. Moreover, a body corporate 

does not supply goods or services to its members , nor does it advance 

money or credit to its members - see L Mills: Applicability of the National 
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2 1 . In the p remises I make the fol lowing orders: 

i) T h e appl icat ion, including the appl icat ion for amendment , is 

d i sm issed . 

ii) T h e appl icant is ordered to pay the respondent 's costs, 

inc luding the costs of the appl icat ion for amendmen t 
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