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Introduction 

[1] T h e appl icant is the Pretoria Soc ie ty of A d v o c a t e s , a voluntary 

associat ion duly constituted a s such according to its constitution. T h e 

respondent is a major ma le advoca te . H e w a s admitted a s a n 

advoca te in the C a p e of G o o d Hope Provincial Division on 11 February 

2000. His full ca ree r detai ls will be set out hereunder. 

[2] T h e appl icant appl ies that the n a m e of the respondent be struck from 

the roll of advoca tes alternatively that he be suspended in his pract ice 

a s an advoca te for such period a s the court may d e e m fit. 

[3] T h e immediate c a u s e of this application is that the applicant, having 

previously successfu l ly completed pupi lage at the C a p e Ba r , during 

about the beginning of February 2009 appl ied for full ordinary 

membersh ip of the Pretor ia B a r (the applicant). F rom his application it 

appea red that he w a s in the employment of Mothle, J o o m a , S a b d i a Inc 

( M J S ) , a firm of at torneys in Pretor ia, a s a consultant in the M V A 
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department. H e however stated in his application form, in response to 

a question whether he had previously been removed from the roll of 

advoca tes , that he had not. 

[4] Instead of admitting him a s a member , the applicant investigated the 

matter. T h e respondent w a s interviewed on var ious occas ions by 

members of the applicant. O n 11 February 2009 a member of the 

applicant, Schol tz , laid a formal complaint against the respondent. 

During the course of the investigation information w a s also obtained 

from three other members of the applicant, namely Botha, Ridgard and 

Dieder ichs. O n 29 May 2009 the B a r Counci l of the applicant decided 

to launch the present application. T h e aforementioned four advoca tes 

also made affidavits in support of the appl icant 's application. 

[5] T h e e s s e n c e of the c a s e against the respondent a s it crystall ised in 

argument before us is the following: 

5 . 1 . Tha t he remained on the roll of advoca tes whilst employed by 

M J S attorneys. 

5.2. That he held himself out to be an attorney. 

5.3. Tha t his n a m e appeared on the letterhead of M J S a s a 

professional assistant. 

[6] A chronology of the appl icant 's career is a s follows: 

• 1997 - Responden t ach ieves L L . B . degree. 

• 1998-2000 - Responden t a candidate-attorney at McCa l lum 's 

Inc. 

• 11 February 2000 - Responden t admitted a s an advoca te in the 

C a p e of G o o d Hope Provincial Division. 

• 21 August 2000 - Responden t admitted a s a member of the 

C a p e B a r Associat ion. 

• 30 November 2001 - Responden t resigns a s a member from the 

C a p e B a r Associat ion. 
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• D e c e m b e r 2001-Ju ly 2002 - Responden t a legal advisor at 

A lexander Fo rbes . 

• August 2002-Sep temper 2006 - Responden t a c la ims handler at 

the R o a d Acc ident Fund ( R A F ) . 

• October 2006-approximately March 2009 - Responden t in the 

employ of M J S Inc. Attorneys. 

• 24 November 2008 - A certificate of good standing issued by 

the C a p e B a r Associat ion to the Responden t . 

• February 2009 - Responden t appl ies to be admitted a s a 

member of the Appl icant. 

The Law 

[7] It is wel l -establ ished that an application for the suspens ion or removal 

from the roll requires a three-stage enquiry. Th is appl ies to both 

at torneys and advoca tes . In relation to at torneys the position w a s 

recently reiterated by Ha rms D P in Law Society, Northern Provinces v 

Mogami, 2010 (1) S A 186 ( S C A ) : 

"First, the court must decide whether the alleged offending 

conduct has been established on a preponderance of 

probabilities, which is a factual inquiry. Second, it must consider 

whether the person concerned is 'in the discretion of the court' 

not a fit and proper person to continue to practise. This involves 

a weighing-up of the conduct complained of against the conduct 

expected of an attorney and, to this extent, is a value judgment. 

And third, the court must enquire whether in alt the 

circumstances the person in question is to be removed from the 

roll of attorneys or whether an order of suspension from practice 

would suffice (Jasat v Natal Law Society 2000 (3) SA 44 (SCA) 

([2000] 2 All SA 310); Malan and Another v Law Society 

Northern Provinces 2009 (1) SA 216 (SCA) ([20091 1 All SA 133: 

[2008] ZASCA 90) at para 10)." (paragraph 4 of the report) 
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[8] In an application such a s this, the court in terms of s 7(1 )(d) of the 

Admission of Advoca tes Act, 74 of 1964, may grant the application if 

the court is satisfied that the respondent is not a fit and proper person 

to continue to practice a s an advocate. 

[9] T h e prohibition against dual practice, that is an advocate doing 

attorneys' work, is clear. All the constituent B a r s of the Genera l 

Counci l of the B a r of South Africa ascr ibe to the rule that, with minor 

exceptions, advocates do not accept instructions from clients without 

the intervention of attorneys. T h e highest courts of the land have held 

that the rule exists and must be adhered to by all advocates (Beyers v 

Pretoria BalieRaad, 1966 (2) S A 593 (A) ; General Council of the Bar of 

South Africa v Van der Spuy, 1999 (1) S A 577 ( T P D ) ; Society of 

Advocates of Natal v De Freitas and Another (Natal Law Society 

Intervening) 1997 (4) S A 1134 ( N J ; De Freitas and Another v Society of 

Advocates of Natal and Another, 2001 (3) S A 750 ( S C A ) ) . 

The first enquiry: the offending conduct 

[10] T h e first issue outlined above , namely that he remained on the roll of 

advoca tes whilst working for M J S , is not in dispute. His explanation in 

that regard, both in his explanation to the applicant a s well a s in his 

answering affidavit is that he thought that when he resigned from the 

C a p e Bar , his name w a s also removed from the roll of advocates . He 

puts it a s follows in his answering affidavit: 

"7.2 When I resigned from the Cape Bar, I was under the 

bona fide belief that as a matter of course the administrative 

procedure for resigning would automatically result in me ceasing 

to be considered an advocate. I was furthermore under the 

belief that the Cape Bar would automatically and simultaneously 

remove my name from the roll of advocates. I acted in good 

faith at all times, without realising that my name had not been 

removed from the roll of advocates." 
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[11] In the replying affidavit this is descr ibed by the applicant a s "an 

unbel ievable convict ion" which the respondent does not motivate. It is 

indeed difficult to bel ieve. A s an advoca te the respondent must have 

known that the procedure to be admitted a s an advoca te and that of 

becoming a member of a B a r are totally separa te procedures. W h y his 

resignation from the C a p e B a r would, according to his understanding, 

h a v e lead to his removal from the roll of advoca tes is difficult to 

understand. O n a benevolent reading of the papers it s e e m s rather to 

h a v e b e e n a matter which e s c a p e d his mind. During the period of 5 

yea rs following upon his resignation from the C a p e Ba r , w h e n he w a s 

emp loyed by A lexander F o r b e s and by the R A F , it w a s no issue that he 

w a s still on the roll of advoca tes . W h e n he joined M J S it w a s not with 

the object of qualifying himself a s an attorney - he worked a s a 

consultant in the M V A department of the firm. 

[12] A d v o c a t e Botha, who knew the respondent, a s Botha w a s somet imes 

briefed by M J S in matters in which the respondent w a s involved, h a s a 

different recollection about this matter. H e states that w h e n he had a 

d iscuss ion with the respondent about the possibility of the respondent 

joining the Ba r , Botha told him that he needed to apply for his 

readmission a s advoca te . Thereupon the respondent told him that he 

could not remember if he eve r had himself removed from the roll. 

Further, according to Bo tha ' s recollection, respondent stated that it w a s 

such an effort ("dit so 'n storie is") to have one 's n a m e removed from 

the roll. T h e two vers ions, on the one hand, not remember ing and , on 

the other hand, regarding it a s an effort, do not match. 

[13] I a m however not prepared to, on these papers a lone, reject the 

respondent 's version a s fa lse and dishonest. Howeve r it is c lear that 

the respondent w a s grossly negligent. H e w a s quite casua l a s to 

whether h e w a s on the roll of advoca tes or not. In this regard he failed 

to display the di l igence, thoroughness and attention to detail which is 

expected from members of this honourable profession. H e did not pay 

regard to the wel l -establ ished principles of the separat ion of the 
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professions a s set out above . 

[14] I therefore find that the respondent acted unprofessionally in remaining 

on the roll of advoca tes when employed by M J S . 

[15] Second ly , the four advoca tes mentioned a b o v e we re under the 

impression that the respondent w a s an attorney. It is indeed a serious 

charge to pretend to be or hold oneself out a s an attorney, when you 

are not. Ridgard and Botha we re under that impression a s they 

received briefs with the respondent 's reference thereon and he also 

occasional ly accompan ied them to court. H e however never s igned 

any pleadings and, wheneve r an affidavit had to be made , said that it 

had to be m a d e by Mr Mothle or s o m e other director of the firm. 

[16] Mr Mothle 's affidavit is clear. H e s a y s that the respondent w a s 

employed a s a consultant in the R o a d Accident Fund department, of 

which he is in charge. It is clearly a big department a s , apart from 

Cross , e leven professional assistants a lso worked in that department. 

T h e re ferences on a file a re internal administrative references, setting 

out which person is "carrying" the file. It is thus not to be deducted 

from the fact that the respondent 's n a m e appeared on cor respondence 

or on briefs, that he pretended to be an attorney. Mothle makes the 

statement that respondent never accepted instructions from the public, 

never had any deal ings with the public at large, never had a pecuniary 

interest in the firm and never acted a s an attorney. 

[17] T h e affidavits of Scholtz and Diederichs do not take the matter any 

further a s they both made the assumption that the respondent w a s an 

attorney. T h e s e assumpt ions we re not justified. 

[18] In argument Mr Pe lse r S C agreed that there w a s no ev idence that the 

respondent eve r expressly held himself out to be an attorney. 

[19] T h e third aspect , namely that his n a m e did on occas ions appear on the 
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letterhead of M J S , is closely connected to the previous aspect . T h e 

respondent 's explanation is that it w a s a mistake made by the office 

manager and/or the fact that some secretar ies used different 

letterheads. T h e office manager Hannel ie Engelbrecht erroneously 

instructed the letterhead to be changed so has to incorporate the 

respondent 's name a s that of a professional assistant. There is a 

supporting affidavit by Hannel ie Engelbrecht that she made a mistake. 

[20] Although it is disturbing that his name appeared on letterheads dated 

20 February, 5 M a y and 23 October 2008, it cannot be accepted that 

the respondent p layed any part in this. Instead, w e have found above , 

that the respondent did not hold himself out to be an attorney and 

therefore it must follow that he had no motive to have himself 

represented a s such on a letterhead. Only one of the three letters 

referred to bears the respondent 's reference. This letter is the October 

letter and forms part of a brief sent by the respondent to Botha. 

[21] T h e respondent states that the firm at that s tage had a substantial 

turnover of personnel and that var ious letterheads were used. 

[22] O n c e again the respondent should have been much more careful. H e 

should never have al lowed a letter from the firm to indicate him a s a 

professional assistant. T h e term "professional assistant" is universally 

understood in the attorneys' profession to mean that, that person is a 

qualified attorney. This is a lso appreciated by the respondent and by 

Mr Mothle who refers to the respondent as a consultant. 

[23] T o summar ise: the respondent acted unprofessionally in practising at 

an attorneys' firm whilst on the roll of advocates . Second ly , at least in 

one instance, he sent cor respondence on a letterhead which indicated 

him to be a professional assistant. However w e do not find that the 

respondent expressly held himself out to be an attorney. 



8 

The second enquiry: is the respondent fit and proper to continue 

practising? 

[24] I h a v e concluded that the respondent is not unfit to continue practising. 

T h e conduct outlined in the aforegoing paragraph shows gross 

negl igence in regard to his removal from the roll and , at least, 

inattention in not noticing the mistake on the letterhead. 

[25] Howeve r , the concess ion w a s rightly m a d e in argument that the 

respondent did not bring the profession in disrepute. Neither did 

a n y o n e suffer prejudice a s result of the respondent 's omissions. 

[26] In argument the applicant also did not contend that the respondent w a s 

not fit and proper to pract ice and that the appropriate sanct ion would 

be striking from the roll. 

The sanction 

[27] A n appropriate sanct ion would have been a suspens ion for a period of 

approximately of three months. In the c a s e s of De Freitas and Van der 

Spuy referred to above periods of suspens ion of six months w e r e 

imposed. In my v iew the contravent ions in this c a s e are not a s ser ious 

a s in those c a s e s . 

[28] Unfortunately the respondent has a l ready been effectively been 

suspended for more that nineteen months. H e resigned from M J S with 

effect 30 April 2009 and has been unemployed s ince. Th is lamentable 

state of affairs is primarily due to the unacceptab le clogging of the roll 

in having appea l c a s e s and matters of this nature set down. I notice 

from a previous notice of set down that this matter w a s actually set 

down for hearing on 27 M a y 2 0 1 1 , but has been moved forward 

b e c a u s e of drastic s teps taken recently to remedy the situation. In this 

c a s e the Deputy J u d g e Pres ident should h a v e been approached to 

h a v e the matter set down much earlier and on an expedited basis. A 
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trial da te w a s appl ied for a s long ago a s Sep tembe r 2009. 

[29] In the c i rcumstances it would be futile to impose any further period of 

suspens ion (Mogaml supra paragraph 28). 

[30] T h e respondent still des i res to join the applicant. Financial ly he has 

suffered grossly a s result of these events . H e h a s two small children, 

his wi fe w a s the only breadwinner and the papers show that they also 

had , or w a s about to, sell their home b e c a u s e they could no longer 

afford to pay the bond. 

[31] T h e respondent has to be repr imanded. I express the hope that he h a s 

learnt from his mistakes and that he will in his future pract ice at the B a r 

conform to the highest s tandards of ethics, duty and di l igence expected 

of an advoca te . A n advoca te who has the tradition of the B a r behind 

him will in regard to right or wrong " a s a rule not e v e n be cal led upon to 

m a k e any consc ious decision on the subject. H e will know instinctively 

whether on action is permissible." ( J u d g e R P B Dav is in the foreword to 

the first edition of The Civil Practice of the Superior Courts in South 

Africa). 

Costs 

[32] In this regard respondent 's counsel argued that the founding affidavit 

did not expressly state that respondent w a s not a fit and proper person 

and at the hearing appl icant conceded that and furthermore that 

striking off w a s not cal led for. T h e respondent w a s thus for a period of 

n ineteen months depr ived of the opportunity to work in the legal 

profession. T h e r e is s o m e merit in this argument. H o w e v e r it is 

implied in the appl icant 's papers that respondent is not fit and proper. 

Sure l y the appl icant knows that an order for striking off can only follow 

on such a finding. T h e detai led memorandum by S J Maritz S C and F 

du Toit S C , which supports this application, states in paragraph 11.9 

thereof that the respondent is not a fit and proper person to remain on 
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advocates . It should be remembered that allegations of dishonesty in 

regard to the respondent 's explanations of his conduct were made. 

T h e applicant w a s obliged to put the avai lable ev idence before Court. 

If it were not for these allegations the B a r Counci l could well have dealt 

with the matter internally. 

[33] T h e respondent has however already suffered unduly a s a result of the 

delay in having the matter finalised. H e is also about to embark on a 

career at the Bar . It is notorious that it is difficult to establish oneself in 

practice and our costs order should not have the effect of thwarting that 

ambition. 

[34] In all the circumstances each party should pay its/his own costs. 

However the applicant should not be left out of pocket in terms of the 

attorneys' costs it had incurred. 

[35] It is therefore ordered a s follows: 

1 . T h e respondent is reprimanded for his unprofessional 

conduct. 

2. The respondent has to pay the applicant's attorney's 

costs. -

J U D G E O F T H E H I G H C O U R T 

I agree 

N J K O L L A P E N 
A C T I N G J U D G E O F T H E H I G H C O U R T 


