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Judgment in the application for leave to appeal

MODIBA J

[1] The applicant seeks leave to appeal this court’s judgment and order of 21
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November 2024, dismissing its application where it sought the rescission of an
order this court granted by default on 22 February 2024. The respondent opposes

the application.

[2] | have considered the grounds for appeal as set out in the applicant’s application for
leave to appeal. | have also considered the written and oral submissions advanced on
behalf of the applicant as well as oral submissions advanced on behalf of the respondent,
guided by the provisions in section 17(1)(a) of the Superior Court’s Act.! | find that
none of the grounds of appeal relied on by the applicant will yield a different outcome in

the contemplated appeal proceedings.

[3] The fact that the applicant has successfully rescinded an order granted in Passenger
Rail Services v Changing Tides? (Changing Tides) arising from the same cause of action
is not a compelling reason for this court to grant leave to appeal because the facts in the
two applications are materially distinguishable. Further, contrary to submissions made
on behalf of the applicant, the court in Changing Tides did not find that service of
summons on a driver at the applicant’s premises constitutes proper service.® Thus, there

are no conflicting judgments in the two matters on this specific issue.

[4] In the premises, the application stands to be dismissed with costs. | therefore make the

following order:

TAct 10 0f 2013

2 Passenger Rail Services v Changing Tides Unreported judgment by Kekana AJ handed down on 13 November
2024 under case number Gauteng Local Division Case No: 38292/2021.

3 See paragraph 11 of the judgment in Changing Tides.



Order

1. The application is dismissed.
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2. The applicant shall pay the respondent’s costs.
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MODE OF DELIVERY: This judgment is handed down electronically by transmission to
the parties’ legal representatives by email, uploading on Caselines and release to SAFLII.

The date and time for delivery is deemed to be 10:00am.





