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am ta lk ing loudly,  but  i f  you are not  able to  hear me,  p lease 

g ive me an ind ica t ion.  

 Thank you.   The appl icant 's  act ion  against  the Ci ty  

of  Johannesburg  ar ises out  of  in jur ies she a l legedly  

susta ined when she fe l l  in to an open manhole on the 27th of  

September  2014.    

 The appl icant  purpor tedly del i vered a not ice in  

terms of  the Act  on the 26th o f  January 2016.   I  say  

purpor tedly because there is  a d ispute between the par t ies  

regard ing whether  the not ice was in  fact  sent ,  g iven that  the  10 

re levant  post  of f ice s l ip  does not  conta in any counter  s tamp 

or  s ignature or  the in i t ia ls  of  a  del ivery of f icer .   

 Be that  as i t  may,  i t  is  common cause between the  

par t ies that  the not ice,  in  the event  that  i t  was del ivered,  

was del ivered ten  months out  of  t ime.    

 On the 5th of  Apr i l  2016,  the appl icant  issued 

summons against  the respondent ,  the defendant ,  in  the 

act ion.   The defendant  defended the act ion and f i led a  

specia l  p lea of  non -compl iance wi th the Act  on the  3rd of  

Apr i l  2018.    20 

 A lmost  f ive years  la ter ,  on the 20th of  June 2023,  

the present  appl icat ion for  condonat ion  was launched.   The 

appl icat ion was defended,  and an answer ing af f idavi t  was 

f i led by the respondent  and thereaf ter  a reply ing af f idavi t  

was f i led by the appl icant .  
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 Thereaf ter ,  the appl icat ion fo r  condonat ion was set  

down and heads of  argument  were  f i led by both s ides.   Af ter  

heads of  argument  had been f i led ,  the appl icant  purpor ted  

on the 24th of  November  2024,  to  f i le  a supplementary  

founding af f idavi t .    

 To be precise,  the supplementary founding af f idavi t  

was served on the 24th of  November 2024 but  only  f i led on 

the 10th of  January 2025.    

 In  the supplementary founding af f idavi t ,  the  

appl icant  purpor ts to  augment  the or ig inal  founding af f idavi t  10 

by,  for  example,  deal ing  wi th the issue of  p rospects of  

success,  which had not  been deal t  wi th  at  a l l  in  the or ig inal  

founding af f idavi t .    

 The respondent  objected to the admission of  the  

supplementary founding af f idavi t  and the f i rs t  quest ion  

before me is  accord ingly whether  leave ought  to  be granted 

for  the admission of  the supplementary founding af f idavi t .    

 I t  is  t r i te  that  a par ty seeking the  Court 's  leave to 

f i le  a fu r ther  a f f idavi t  must  expla in why the facts or  

in format ion had not  been put  before the Court  a t  an  ear l ie r  20 

stage.  

 In  exerc is ing the  Court 's  d iscret ion in  re lat ion to  

whether  or  not  to  grant  leave in  th is  regard,  the Court  wi l l  

consider  the fo l lowing factors.   The reason the evidence 

was not  produced t imeously.    
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 The degree of  mater ia l i ty  of  the evidence.   The 

possib i l i ty  that  i t  may have been f i led to re l ieve the p inch of  

the shoe.   The ba lance of  p re judice .   The stage of  l i t igat ion.    

 The genera l  need for  f ina l i ty  in  jud ic ia l  

proceedings,  to  name just  some of  the var ious factors that  

the Court  wi l l  take cognisance of .    

 Now,  in  th is  case,  the appl icant  has fa i led to  

provide the Court  wi th  an explanat ion of  why the facts and 

in format ion in  the supplementary  af f idavi t  could not  have 

been put  before the Court  a t  an ear l ier  s tage.   10 

 And have fa i led to address the Court  in  re lat ion to  

the re levant  factors which I  have set  out  above.   In  the  

absence of  any such explanat ion,  there is  s imply no basis  

for  me to exerc ise my d iscret ion  and leave to admi t  the 

supplementary founding af f idavi t  is  accord ingly refused.  

 Turn ing then to  the mer i ts  of  the condonat ion  

appl icat ion,  which  fa l l  to  be determined wi thout  reference to  

the contents of  the supplementary founding af f idavi t .    

 The condonat ion  appl icat ion is ,  in  my v iew,  fa ta l l y  

defect ive fo r  two reasons.   Fi rs t l y ,  i t  fa i ls  to  deal  a t  a l l  wi th  20 

prospects of  success,  an essent ia l  requi rement  of  a 

condonat ion  appl icat ion.  

 See in  th is  regard Melanie  v Santam Insurance 

Company L imi ted  1962(4)  SA 531 Appel la te Div is ion,  as i t  

then was.   And secondly,  the appl icant  wai ted f ive years  
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before br ing ing  th is  condonat ion  appl icat ion wi th no 

explanat ion in  th is  regard whatsoever.    

 There is  a du ty on l i t igants  to  br ing thei r  

appl icat ions for  condonat ion  as soon as possib le,  as soon 

as reasonably possib le,  a t  the very least ,  a f ter  they become 

aware of  the need for  an appl icat ion for  condonat ion ,  and to 

provide an explanat ion to the Court  where they have fa i led  

to do so.  

 See in  th is  regard  Madinda v Min ister  of  Safety and 

Secur i ty ,  2008(4)  SA 312 (SCA) a t  paragraph 6.   Counsel  10 

for  the appl icant  accepted the exis tence of  such a duty,  and 

accepted fur ther  that  there was,  that  no explanat ion had 

been prof fe red fo r  the delay of  f ive years in  the br ing ing of  

th is  condonat ion  appl icat ion.    

 That  is  mat te r  that  ought  to  have been inc luded in  

the condonat ion  appl icat ion in  the  Court 's  v iew,  qui te  apart  

f rom the fact  that  prospects of  success had not  been deal t  

wi th  at  a l l .    

 For  those reasons I  make the fo l lowing order .   The 

appl icat ion for  condonat ion  is  d ismissed wi th costs on scale 20 

B.    

-  -  -  -  -  -  -  -  -  -  -  -  

 

 

 






