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In  the mat ter  between 

 

MOTLOUNG TSOANELO LERATO Pla int i f f  

 

and 

 

ROAD ACCIDENT FUND Defendant  

 

 

JUDGMENT 
 

 

WEIDEMAN, AJ :  In respect  of  th is  mat ter  there were three 

appl icat ions before th is Court .  The f i rs t  of  these was a Rule 28 

not ice of  in tent ion to amend the gender of  the p la int i f f  in  

paragraph 1 of  the par t icu lars of  c la im. This is  to correct  the 

reference to the p la int i f f  as male where i t  is  c lear  that  she is  in 
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fact  a female.   

 

The Court  enquired whether  a representat ive of  the defendant  was 

present  to consider  the proposed amendment ,  when nobody rose 

on behal f  of  the defendant ,  the amendment  was granted,  resul t ing 

in paragraph 1 of  the part icu lars of  c la im now reading as fo l lows:  

" the p la int i f f  is  Lerato Mot loung,  an adul t  female born on 5 March 

2002,  who current ly  res ides at  9[…] N[…] A[…],  M[…] Khumbeka,  

who c la ims in her  personal  capaci ty. "  

 

The second appl icat ion before Court  was an appl icat ion in  terms 

of  Rule 33(4)  to separate out  the c la im for  general  damages and 

to postpone same sine d ie  as the defendant  had not  yet  taken a 

decis ion as to the ser iousness of  the p la int i f f ’s  in jur ies as 

provided for  in  the regulat ions to the Road Accident  Fund Act .  

This appl icat ion was a lso granted.  

 

The th i rd appl icat ion was an appl icat ion in terms of  Rule 38(2)  to 

enable the p la int i f f  to  lead evidence on aff idavi t ,  read wi th sect ion 

3(1)(c)  o f  the Law of  Evidence Amendment  Act .  This appl icat ion 

was a lso granted.  

 

The p la int i f f ’s  amendment ,  conta ined on CaseLines 01b-2,  had the 

effect  that  the c la im for  past  hospi ta l  and medical  expenses were 

omit ted.  As such,  only the p la int i f f ’s  c la ims for  future medica l  

expenses and future loss of  income were before Court .  

 

In  respect  of  the c la im for  future medical  expenses there was 

suff ic ient  ev idence in the var ious medico- legal  repor ts that  the 

p la int i f f  would requi re future medical  t reatment  and as such the 

inc lusion of  an undertak ing in terms of  sect ion 17(4)(a)  of  the 

Road Accident  Fund Act  would fo l low as par t  of  the order.  

 

Turning to the aspect  of  loss of  income,  the p la int i f f  susta ined a 
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f racture of  the r ight  femur and a sprain l igamentous in jury  of  the 

lef t  ankle.  The p la int i f f  had a school  career  which cannot  be 

descr ibed as normal  and which inc luded fa i lures before the 

accident .  Fol lowing the accident ,  the p la int i f f  changed schools to 

re -  do Grade 11 which would enable her  to s i t  for  Gr 12 for  the 

th i rd t ime,  which she then passed.  This suggests that  the p la int i f f  

had a desi re to improve her  academic qual i f icat ions,  which in turn 

would have an effect  on her  employabi l i ty  in  the broader labour 

market .  

 

The pro jected career  paths as conta ined in the educat ional  and 

industr ia l  psychologist 's  repor ts  are not  outs ide the realm of  

possib i l i ty  and for  the purposes of  my f indings,  I  accept  the career  

paths as conta ined in these repor ts.  This has been quant i f ied by 

an actuary,  whose calcu lat ions appear  in  paragraph 10 of  the 

actuar ia l  repor t  uploaded to CaseLines 03-134.  

 

I  am of  the v iew that  the proposed cont ingencies do not  address 

the p la int i f f 's  c i rcumstances adequately.  In  par t icu lar  i t  does not  

take into considerat ion whether  the income scales used in the 

calculat ion would be appl icable  to the area of  KwaZulu-Natal  

where the p la int i f f  res ides.  

 

Using the calculated f igures of  R7 550 439 and R4 368 400 as a 

point  of  departure,  I  am of  the opin ion that  the d i f ference between 

the two calculat ions adequately provides for  such impediments as 

the in jur ies susta ined in the accused may have had on the 

p la int i f f 's  fu ture employabi l i ty.  The re levance of  th is  statement  is 

that  I  in tend to apply the same cont ingency deduct ion on both the 

“having regard to”  and the “but  for ”  f igures.  

 

Consider ing the per iod for  which the calculat ion provides,  I  have 

exerc ised my discret ion and used 1% per  annum. The cont ingency 

deduct ion is  therefore 42%. 
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I f  42% is deducted f rom both the amounts of  R7 550 439 and 

R4 368 400 and the resul t ing net to amounts deducted f rom each 

other,  the resul t  is  R1 845 583.  This is  the amount  that  wi l l  be 

awarded in respect  of  loss of  income and impairment  of  earning 

capaci ty.   

 

My order  is  therefore as fo l lows:  

 

1.  The p la int i f f 's  appl icat ion in terms of  Rule 28 is  granted;  

2.  The p la int i f f 's  appl icat ion in terms of  Rule 33(4)  in  

respect  of  the postponement  of  general  damages sine d ie  is  

granted;  

3.  The p la int i f f 's  appl icat ion in terms of  Rule 38(2)  is  

granted;  

4.  The defendant  shal l  be l iab le for  100% of  such damages 

as the p la int i f f  may be ab le to substant iate;  

5.  The defendant  shal l  provide the p la int i f f  wi th an unl imi ted 

undertak ing in terms of  sect ion 17(4)(a)  of  the Road 

Accident  Fund Act  for  such future hospi ta l ,  medical  and 

anci l lary  expenses as the p la int i f f  may requi re as a resul t  o f  

in jur ies susta ined in the accident ;  

6.  The defendant  shal l  pay the p la int i f f  the amount  of  

R1 845 583 in respect  of  loss of  earnings and impairment  of  

earning capaci ty ;  

7.  The p la int i f f  is  ent i t led to her  par ty and par ty costs as 

taxed or  agreed.  Counsel 's  fees to be on Scale B.  

 

WEIDEMAN, AJ 
JUDGE OF THE HIGH COURT  

DATE: ………………. 
 


	IN THE HIGH COURT OF SOUTH AFRICA

