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JUDGMENT 

FISHER J 
 
Introduction 

 

[1] These two associated actions instituted under case numbers 17095/2020  and 

42437/2021 were consolidated by consent between the parties. They remain 



under their original case numbers but on are consolidated on the basis that 

they will be considered together1.  

 

[2] The plaintiffs in each instance are Messrs Ngonyama and Macingwane and a 

company in each instance conducted by each of them. I will refer to them 

respectively as the Ngonyama action and the Macingwane action. 

 

[3] This judgment is in respect of an exception purportedly brought under rule 23 

to the amended particulars of claim in the Macingwane action ( by the nineth 

and eleventh to thirteenth defendants. 

 

Factual background to the actions 

 

[4] Both actions are founded on similar causes of action and seek substantially 

the same relief against the same set of defendants, the Liquidators of Bosasa 

Youth Development Centres (Pty) Ltd (BYDC). The relief sought in both 

actions is the return of shares in the seventh respondent, Ntsimbintle Holdings 

(Pty) Ltd on the basis that they were fraudulently obtained. 

 

[5] This judgment is in respect of a purported exception  brought to the amended 

particulars of claim in the Macingwane action by the nineth and the eleventh 

to thirteenth defendants. 

 

[6] The ninth defendant is African Global Operations(Pty)(Ltd)(AGO) in liquidation 

and the other excipient defendants are its liquidators. AGO was previously 

known as Bosasa Operations (Pty) Ltd. AGO. The excipient defendants are 

referred to as the AGO parties. 

 

[7] The procedural history which led to the AGO parties becoming defendants is 

relevant. 

 

 

 
1 The heading references both cases but cites details of the case being considered -ie 17095/2020. 



 

Procedural history 

 

[8] The plaintiffs in the Macingwane action brought an application to join the AGO 

parties as defendants in that action.  

 

[9] The application for joinder was brought pursuant to a Supreme Court of Appeal 

judgment in a matter related to the now consolidated actions in issue in these 

proceedings, Watson NO v Ngonyama [2021] 3 All SA 412 (SCA) (the SCA case).  

 

[10] In the SCA judgment certain remarks or findings were made in relation to the 

factual complex which overlaps with the facts in the two actions and specifically 

the possible interest of the AGO parties in relation thereto.  

 

[11]  In the joinder application, it was alleged by the plaintiffs in the Macingwane 

action that these overlaps as mentioned in the SCA judgment were such that it 

was necessary to cite the AGO parties for a possible interest which may exist or 

emerge in due course in the actions (now consolidated by agreement). 

 

 

[12]  The joinder application was not opposed by the AGO parties and the joinder was 

granted.  

 

[13] Pursuant to the joinder, the particulars of claim in the Macingwane action were 

duly amended to include the citation of the AGO parties as defendants. The 

amendment was effected without objection on the part of the AGO parties. 

 

The exception 

 

[14] The joined AGO parties now seek to except to the particulars of claim as 

amended on the basis that they disclose no cause of action against them. 

 

[15] This approach taken by the AGO defendants seeks to confuse the principles of 

joinder and the rules pertaining to pleading. 

 



[16] It is trite that a party may be cited in proceedings for the sake of convenience or 

on the basis that they are cited for possible interest although no case is pleaded 

against them.2 That this is the case in the relation to the AGO parties is not 

seriously in contention. 

 

[17] Axiomatically, this type of joinder is one in which there is no pleading of a cause 

of action. 

 

[18] The AGO parties argue that when a person is joined for convenience or 

interest there must, notwithstanding this type of joinder still be an indication in 

the pleading of the basis of the convenience or interest. 

 

[19]  There may be circumstances where this would be required, but I make no 

determination of this point in that it is not a matter before me and neither is it 

a matter of pleading. 

 

[20] In the normal course of procedural rights, if someone is joined and they object 

to their joinder, their remedy would be to bring an application on the basis that 

they have been mis-joined. 

 

[21]  In the same vein if an application is made to join a party and such party 

objects to being part of the proceedings, that party has the right to oppose the 

joinder on whatever grounds it sees fit.  

 

[22] The AGO parties did not avail themselves of this procedure. The application 

to join the AGO parties as defendants was deliberately not opposed. 

 

Costs 

 

[23] The plaintiffs seek costs on a punitive scale on the basis that these 

proceedings constitute an abuse of this courts process. 

 

 
2 See JUDICIAL SERVICE COMMISSION AND ANOTHER V CAPE BAR COUNCIL AND ANOTHER 2013 (1) 

SA 170 (SCA) at Para 12. 
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