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AYAYEE AJ: 

[1] The plaintiff claims damages in the sum of R400 000,00, from the Minister 

of Police (“the defendant”). Her claim arises out of what she contends to 

be her unlawful arrest and detention. The plaintiff was detained from 16 

August 2018 until 20 August 2018. 

[2] There is no dispute that the plaintiff was arrested and detained on the 

grounds of being in possession of goods reasonably suspected to be 

stolen.  It is also common cause that on 20 August 2018, the prosecution 

determined to withdraw charges against the plaintiff. Consequent upon 

this decision she was released from detention. 

[3] The legal representatives of the parties agreed at a pre-trial meeting held 

on 6 February 2020, that the defendant bore the onus of establishing that 

the plaintiff’s arrest and detention was lawful, as well as the duty to begin. 

[4] In the course of the trial, the defendant led evidence of four witnesses, 

respectively Jabulani Godfrey Duma, Sergeant Dumelo Kotane, Sergeant 

Mbatha and Sergeant Zanele Vilakazi.  The plaintiff gave evidence in 

support of her case but called no other witnesses in corroboration of her 

version.  The judgment briefly restates the material evidence provided by 

the witnesses.  As will become evident, this case turns on the facts. 

[5] Jabulani Godfrey Duma (“Duma”) was first to testify.  He gave evidence 

that he resided in the same yard in the Jabulani township with the plaintiff.  

The plaintiff is his cousin.  Duma testified that in August 2018 his room 

was burgled, with the thieves making off with all his possessions save for 

a bed and a fridge.  According to Duma less than a week after this incident, 

which he had reported to the police, he was advised by certain community 

members on his way back home from work that they had observed 

persons carrying certain household items walking down the street.  These 

community members urged Duma to try to catch up with such persons, 
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taken place was broadcast to members of the community, that they had 

cause to alert Duma on 16 August 2018 as to the movement of items 

which may possibly be his. Ultimately under cross-examination, the 

plaintiff conceded that Duma had made the family aware of the burglary.  

[25]  Secondly, whilst the plaintiff denied that Duma had observed her and Lefa 

entering Bongani’s residence, she could provide no alternative 

explanation as to how Duma would otherwise have come to know of the 

presence of the stolen items in Bongani’s room, and thus lead the police 

to the location on the evening of 16 August 2018. 

[26] If the plaintiff’s version is to be accepted, it would mean that Duma 

evidence that he had observed persons possibly carrying the stolen items, 

enter Bongani’s room, must be rejected. Yet it cannot be gainsaid that the 

stolen items were in fact found in Bongani’s room. Further Duma and the 

arresting officers, both gave evidence that Bongani indicated in their 

presence that the plaintiff and Lefa had brought the items over. The 

plaintiff chose not to call any witnesses in corroboration of her version. 

Whilst she did not bear the onus of proof, having heard the evidence of 

the defence, she should have appreciated that her mere denial of the 

factual matters advanced by the two arresting officers and Duma would 

be insufficient. This Court is of the view that the defendant’s version of 

how the stolen items were discovered is probable. 

[27] What remains is an assessment of whether the defendant has been able 

to discharge the onus of establishing that the arrest of the plaintiff was 

lawful. 

[28] In Setlhapelo v Minister of Police and One Other1 the Court per 

Rossouw AJ set out the jurisdictional factors which will render an arrest 

 
1  Setlhapelo v Minister of Police and Another (45031/2012) [2015] ZAGPPHC 363 (20 May 

2015)  
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lawful in terms of section 40(1)(e) of the Criminal Procedure Act 51 of 

1997 (“the CPA”).  Under section 40(1)(e), a peace officer may without a 

warrant, arrest any person who is found in possession of anything which 

the peace officer reasonably suspects to be stolen property or property 

dishonestly obtained, and whom the peace officer reasonably suspects of 

having committed an offence with respect to such thing. 

[29] Rossouw AJ equates the provisions of section 40(1)(e) of the CPA with 

those offences created by sections 36 and 37 of the General Law 

Amendment Act 62 of 1955.  Section 36 of the General Law Amendment 

Act 62 of 1955 provides that a person who is found in possession of any 

goods, other than stock or produce as defined in section 1 of the Stock 

Theft Act 57 of 1959, and of which there is a reasonable suspicion they 

have been stolen and is unable to give a satisfactory account of such 

possession, shall be guilty of an offence and liable on conviction to the 

penalties which may be imposed on a conviction of theft. I respectfully 

disagree with the judgment of Setlhapelo only insofar as it is this Court’s 

view that Rossouw AJ was incorrect in pronouncing the jurisdictional 

factors of section 40(1)(e) of the CPA, to being the same as that of section 

36 of the General Law Amendment Act. 

[30] This judgment accepts that the jurisdictional facts for an arrest in terms of 

section 40(1)(e) of the CPA are as set out in the Setlhapelo decision: 

 “[21] The jurisdictional facts for an arrest in terms of s 40(1)(e) of the 

CPA are the following: 1) the arrestor must be a peace officer, 

2) the suspect must be found in possession of the property, 3) 

the arrestor must entertain a suspicion that the property has 

been stolen or illegally obtained, 4) the arrestor must entertain a 

suspicion that the person found in possession of the property 

has committed an offence in respect of the property and 5) the 

arrestor's suspicion must rest on reasonable grounds.” 
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[31] In Setlhapelo, Rossouw AJ accepts with reference to the application of 

section 36 of the General Laws Amendment Act that a suspicion held by 

a peace officer, which may be based on insufficient grounds that the 

property has been stolen or illegally obtained can be transformed into a 

reasonable suspicion as a result of something which the suspect then 

says or does at the time he is found in possession of the goods, such as 

giving an unacceptable explanation for his possession of such property.2 

[32] While such ratio is undoubtedly good law in the application of section 36 

of the General Law Amendment Act 62 of 1955, it fails to identify the 

further jurisdictional requirement of section 40(1)(e) of the CPA which 

requires an arrestor not only to entertain a suspicion that the property has 

been stolen or illegally obtained but further requires “the arrestor to 

entertain a suspicion that the suspect has committed an offence in respect 

of the property”. 

[33] Accordingly, it would appear that to satisfy the test under section 40(1)(e) 

of the CPA, a further jurisdictional factor must be met, which is not 

provided for under section 36 of the General Law Amendment Act 62 of 

1955. Indeed, it is difficult to understand why the legislature imposed this 

further requirement under section 40(1)(e), as it appears entirely 

superfluous, noting the nature of the offence. 

[34] In Doma v S3  the Full Court set out the elements of an offence under 

section 36 as follows: 

 “[34] The elements of this offence are therefore: 

 
2  See paragraph 22 of the Setlhapelo judgment 

3  Doma v S (2012/A447) [2013] ZAGPJHC 116 (21 May 2013)  
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  34.1  To be found in possession of goods, 

  34.2  The existence of a reasonable suspicion that the 

goods are stolen,  

  34.3  The absence of a reasonable explanation, given at 

least at trial.” 

[35] The Full Court in Doma4 further states: 

 “[36] Section 36 is a quintessential example of what might be called 

a ‘policeman’s crime’. The purpose of the section is to afford an 

alert police officer the right to lawfully stop and interrogate a 

person who is honestly and reasonably suspected by the police 

officer of wrongdoing. It is not a device to circumvent evidential 

problems on a charge of theft. It is quite unlike, for example, the 

crime of Assault with intent to do grievous bodily harm, where, if 

it is unproven that the accused had the requisite specific intent, 

the scale of the wrongdoing can be ratcheted down to Common 

Assault. The offence created in terms of Section 36 is not a 

logical progression from theft. It is an artifice conceived by the 

legislature to address a different set of circumstances, and 

simply for policy reasons is it, in terms of Section 264 of the CPA, 

declared to be a competent verdict on a charge of theft.” 

[36] Whether the offence under section 36 of the General Law Amendment Act 

can be equated to that under section 40(1)(e) of the CPA and more 

importantly whether the jurisdictional factors to be established would in 

each case remain the same, is however not an issue that this Court must 

resolve in the present matter. 

 
4  See paragraph 36 
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[37] This is for reason that the particulars of claim in this matter reads thus: 

“[8] Notwithstanding the explanation given by the plaintiff, the police 

proceeded to arrest her together with Lifa and Bongani.  All three 

were taken to the Jabulani Police Station where they were 

charged for possession of stolen property and detained.” 

[38] Self-evidently, the plaintiff does not plead that her arrest was in terms of 

section 40(1)(e) of the CPA, nor does the defendant concede this. 

Accordingly, one ought not to fault the defendant, if it only sought to 

discharge the onus of establishing the lawfulness of the plaintiff’s arrest 

under the provisions of section 36 of the General Law Amendment Act 

and not under section 40(1)(e) of the CPA.   

[39] Turning to the application of section 36 of the General Law Amendment 

Act, it is trite that under section 40 of the CPA, reasonable suspicion for 

the purpose of effecting an arrest is to be adjudged by having regard to: 

[39.1] the information possessed by the arresting officer when the 

arrest was effected; and 

[39.2] whether by effecting the arrest the arresting officer exercised his 

discretion correctly. 

[40] In Mabona v Minister of Law and Order and Others5 the Court dealt 

with reasonable suspicion as follows: 

  “Would a reasonable man in the second defendant's position 

possessed of the same information have considered that there 

were good and sufficient grounds for suspecting that the 

 
5  Mabona v Minister of Law and Order and Others 1988 (2) SA 654 (SE) at page 658E 
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plaintiffs were guilty of conspiracy to commit robbery or 

possession of stolen property knowing it to have been stolen? It 

seems to me that in evaluating his information a reasonable man 

would bear in mind that the section authorises drastic police 

action. It authorises an arrest on the strength of a suspicion and 

without the need to swear out a warrant, i.e. something which 

otherwise would be an invasion of private rights and personal 

liberty. The reasonable man will therefore analyse and assess 

the quality of the information at his disposal critically, and he will 

not accept it lightly or without checking it where it can be 

checked. It is only after an examination of this kind that he will 

allow himself to entertain a suspicion which will justify an arrest. 

This is not to say that the information at his disposal must be of 

sufficiently high quality and cogency to engender in him a 

conviction that the suspect is in fact guilty. The section requires 

suspicion but not certainty. However, the suspicion must be 

based upon solid grounds. Otherwise, it will be flighty or 

arbitrary, and not a reasonable suspicion.” 

[41] On the facts of this matter, the arresting officers were placed in no doubt 

that the items recovered in Bongani’s room were in fact stolen.  This is so 

because they had the benefit of Duma being at the scene at the time of 

the arrest and the statements made by Bongani, that it was the plaintiff 

and Lefa, who had brought the items.  The plaintiff has never sought to 

suggest that the property recovered were not stolen.  Her attempts have 

only been to disavow her involvement in the actual theft of the items.   

[42] But as I have found above, it is not a requirement of section 36 of the 

General Law Amendment Act, for the arresting officer to entertain the 

further suspicion that the plaintiff had committed an offence in respect of 

the property, which is a requirement under section 40(1)(e) of the CPA. 

Even if this was the case, the evidence of Sergeant Mbatha was that from 

his viewpoint and taking into account that the plaintiff resided, alternatively 
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had her family home at the yard at which the property found in her 

presence had been stolen, it appeared plausible that she was involved in 

the theft. That evidence is enough to satisfy the further requirement of 

reasonable suspicion of the commission of an offence in relation to the 

property, required of an arresting officer under section 40(1)(e) of the 

CPA. 

[43] The Court further does not lose sight of the fact that this was the very 

conclusion reached by Sergeant Vilakazi, who determined to detain the 

plaintiff so that she could carry out further investigations to see whether 

or not the plaintiff could be actively implicated in the housebreaking case.  

[44] Accordingly, I am of the view that the plaintiff’s arrest met the jurisdictional 

requirements of section 36 of the General Laws Amendment Act, and was 

thus lawful. 

[45] This leaves the question of the plaintiff’s detention. It is trite that a lawful 

arrest does not necessarily validate a subsequent detention.6  Rossouw 

AJ in Setlhapelo with reference to section 59(1)(a) of the CPA 

underscores the need for accused persons in police custody to be 

promptly informed of their right to apply for police bail where they so 

qualify.7  I agree with Rossouw AJ’s finding, that the police have a 

constitutional duty to ascertain promptly whether the arrestee wishes 

police bail to be considered and that a failure to inform the arrestee of his 

constitutional right to apply for bail depending on the circumstances of the 

case renders the arrestee’s further detention unlawful.8 

[46] However, as was also observed in the Setlhapelo decision, where a 

plaintiff relies on the provisions of section 35(1)(f) of the Constitution read 

 
6  Mvu v Minister of Safety and Security 2009 (6) SA 82 (SGHC), paragraphs 9 and 10A-B 

7  Setlhapelo, paragraphs 32 and 33 

8  Ibid 








