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REPUBLIC OF SOUTH AFRICA
 [image: ]
IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, JOHANNESBURG
CASE NUMBER: 2021/55663

THE MPUMALANGA SOCIETY OF ADVOCATES                                   APPLICANT
WDT ATTORNEYS                                                                                 AMICUS CURIAE
v
THE JUDICIAL SERVICE COMMISSION                                FIRST RESPONDENT
THE PRESIDENT OF THE REPUBLIC                               SECOND RESPONDENT
JOHANNES HENDRIKUS ROELOFSE                                   THIRD RESPONDENT


HEADNOTE 


Review – application by a Society of Advocates and an attorney to challenge, as irrational, a recommendation by the Judicial Services Commission (JSC), that a candidate, Adv Roelofse, be appointed a judge of the High Court. 

The grounds of review were twofold – first, that  the candidate failed to make appropriate disclosure to the JSC about his financial circumstances in which he was in arrears with fees to the bar for which faced disciplinary action, and was sued for arrear school fees, which failures ought to have resulted in the JSC declining to recommend  his appointment had it applied its mind properly – and second,  that his temperament was objectively unsuitable for judicial office which issue the JSC addressed and, nevertheless,  inappropriately recommended him anyway.

On the facts – 

(1) The JSC was fully apprised of the financial dispute that existed with the Bar and no non-disclosure was established – 
 
(2) The issue of the school fees lawsuit was not known to the candidate at the time of the application or interview and thus he could not have disclosed that, and moreover, the indebtedness to the school was not to the knowledge of the candidate a controversy because he laboured under the understanding that arrangements were in place to excuse him in part, and defer payment in part, until his financial situation improved. 

(3) The issue of the temperament was considered by the JSC, and a majority decision held his temperament did not render the candidate unsuitable. 

Held – no case to review and set aside the recommendation was established – on the test for rationality, DA v President, RSA applied

Held – as to costs – Although there were features of the conduct of the applicants that suggested spite as a motivation for the application, there should be no order as to costs as there was a duty on professional bodies and professional practitioners to assist the JSC and the courts as regards their views on the propriety of candidates for judicial office and the public interest was served by the ventilation of criticism of a candidate and by the interrogation of the criticism even when the criticism was meritless.
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