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provided, because the recording machine in the courtroom in which I heard 

the application for leave to appeal had failed.  

2 In this written judgment, I briefly record my reasons for refusing leave to 

appeal. 

3 Mr. Ramogale appeared for the plaintiff, Mr. Mkhwane. Mr. Ramogale’s 

principal submission was that I had mistakenly held that Mr. Mkhwane had 

failed to deny a critical piece of the evidence given by the defendant, Mr. 

Dyakala, and upon which I founded much of my trial judgment. That evidence 

was that Mr. Mkhwane had taken Mr. Dyakala aside and explained that he had 

a political mandate to ensure that only businesses favoured by the ruling party 

would be appointed as service providers to the Emfuleni Municipality, where 

both men worked.  

4 However, my trial judgment does not conclude that Mr. Mkhwane failed to 

deny this conversation. Rather, the gravamen of my judgment is that the 

quality of Mr. Mkhwane’s evidence in response to Mr. Dyakala’s version on 

this point was so poor as to warrant my rejection of Mr. Mkhwane’s denial. My 

trial judgment accepts Mr. Dyakala’s account of how Mr. Mkhwane explained 

his political mandate. On that basis, I concluded that Mr. Dyakala’s later 

description of Mr. Mkhwane as corrupt was substantially true. Given the nature 

of Mr Mkhwane’s description of his political mandate, it was also in the public 

interest that Mr. Mkhwane’s corruption be called out.  

5 A trial court’s factual findings may only be interfered with on appeal if they are 

clearly wrong. Properly construed, my factual finding on the point in issue was 
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faithful to the evidence I heard. There is no prospect of it being interfered with 

on appeal.  

6 It was next suggested that I was wrong to find that Mr. Dyakala’s imputation 

of corruption to Mr. Mkhwane was in the public interest, because I lacked any 

positive evidence supporting the proposition that it is in the public interest to 

make a true allegation of corruption.  

7 This approach is misconceived. Once the truth of a defamatory allegation has 

been established, it is the duty of a court to consider whether the statement 

was made in the public interest on the particular facts of the case before it 

(see Modiri v Minister of Safety and Security 2011 (6) SA 370 (SCA), 

paragraph 24). There is no need for separate evidence on the point of whether 

the type of true statement made is generally consistent with the public interest. 

8 At paragraph 40 of my trial judgment, I found that there was “no account of 

constitutionally informed public policy that is compatible with telling a senior 

municipal finance manager that he cannot, consistently with the public 

interest, call out what he honestly believes to be corruption in his own 

department, even if he chooses to do it on a departmental WhatsApp group 

on Christmas Eve”. This plainly constituted an evidence-based assessment of 

whether, in this case, it was in the public interest for Mr. Dyakala to have said 

what he said in the manner and at the time he said it. This is what the 

applicable case law requires. There is no prospect of a court of appeal finding 

otherwise.  

9 It was finally contended that I was wrong to uphold the unpleaded defence of 

fair comment relied upon in argument by Mr. Dyakala’s counsel. I have little to 
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