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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, JOHANNESBURG


	Case Number: 19411/2017

In the matter between:


KHENA PHINDILE	Plaintiff
	
and

ROAD ACCIDENT FUND	Defendant



SUMMARY
Action for damages – post morbid income determination – contingency deductions – factors to be considered when determining contingency deductions – wide discretion of the court. 
The plaintiff instituted a claim for damages against the Road Accident fund for injuries she sustained as a result of a collision that occurred in 2017 in Soweto, Gauteng. 
It was settled between the parties that indeed the collision had occurred. The merits were also settled. The premorbid earning capacity and the post morbid income were also determined. Therefore, the court was only called upon to decide what the likelihood of the plaintiff, on a balance of probabilities, to earn the determined post morbid income, was. The defendant contended that plaintiff had a 65% chance on still earning that amount whereas it was contended on behalf of plaintiff that she had a 35% chance of earning the aforesaid amount having regard to the seriousness of the sequelae. The court had to use its discretion and determine which contingency deductions should apply in this case.
In determining which deductions to apply, the court considered precedent, whilst also acknowledging that it had a wide discretion in this regard. The plaintiff’s counsel concentrated on the plaintiff’s condition after the collision occurred whilst the defendant’s counsel concentrated heavily on the plaintiff’s pre-collision state almost to the exclusion of her post-collision state. The court remarked that whilst it was sympathetic towards plaintiff in that she suffered a traumatic and significant permanent brain injury, that fact should not be over emphasised. The court had to strike a balance between these two extremes and decide what would be fair and reasonable in those circumstances. 
All circumstances considered, it was submitted that the common cause facts militated against the plaintiff ever being gainfully employed and as such, the court  found that a 55% post morbid contingency deduction was, under these circumstances fair and reasonable.
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