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This matter concerned the scope which ought to be allowed to the Press to snoop uninhibited into the affairs of people and entities and publish information about them that reveals to the world what they would prefer to remain unknown. By way of background, in February 2023, the applicants were confronted with questions posed to them by the respondents, preparatory to publishing an article. The questions evidenced a critical and unwelcome intrusion. Thereafter articles were published on 17 February, 28 April and 17 May. All were severely critical of the applicants and its principal director. 
The applicants informed the respondents that they demand disgorge of the documents and, moreover, that it was unfair to be asked to comment on allegations based on documents that were not first shown to the applicants, notwithstanding that the documents emanated from their own records. The respondents informed the applicants that they are under no legal obligation to provide the applicants with any details pertaining to their sources or their journalistic research, and there is no basis for the applicants to demand that they do so. 
The applicants later obtained an order ex parte and in camera on 1 June 2023 in the urgent motion court.  The relief sought and obtained was twofold. First, a final order that digital documentation allegedly stolen from the applicants by an ex-employee and allegedly in the possession of the respondents be returned within 48 hours. Second, an interdict forbidding publication of anything that was based on the documentation or in any other way using the documentation. These issues were set down for reconsideration on 21 June 2023.
Before dealing with the merits, the court observed that the facts in this matter demonstrate an egregious example of the abuse of the ex parte procedure. In this regard, the court held that the interaction between the legal representatives over this period and the express caution against taking an order behind the respondents’ back are material factors why any legal proceedings to determine the rights and wrongs of the parties' respective well-known stances could not justifiably have been brought ex parte. The decision to do was, according to the court, an abuse of the process.
On the merits, the court concluded that a journalist who has received information in confidence is justified in refusing to perform an act which would unmask the source, unless the refusal would be inconsistent with the public interest. Further, the court observed that a South African court shall not shut the mouth of the media unless the fact-specific circumstances convincingly demonstrate that the public interest is not served by such publication. The court opined that the self-evident reaction would be to exercise a right of rebuttal to the publications and if need be, sue for unlawful defamation. The court found that no cogent case has been made out to compel the respondents to disgorge the data files which are the subject matter of the application.
Held: The order granted to the applicants on 1 June 2023 and amended on 3 June 2023 is set aside in its entirety.
