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In the matter between:


LEGOABE WILLIE SERITI	First Applicant

HENDRICK MMOLLI THEKISO MUSI	Second Applicant

and

THE JUDICIAL SERVICE COMMISSION	First Respondent

MINISTER OF JUSTICE AND 
CONSTITUTIONAL DEVELOPMENT	Second Respondent

THE PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA	Third Respondent

OPEN SECRETS NPC	Fourth Respondent

SHADOW WORLD INVESTIGATIONS	Fifth Respondent



SUMMARY


The Gauteng Division of the High Court, Johannesburg has dismissed an application that would have allowed retired judges facing misconduct complaints to escape being held accountable by the JSC. The case had been brought by retired Supreme Court of Appeal Justice Willie Seriti and retired Free State High Court Judge President Hendrick Musi (applicants).  The applicants challenged the constitutionality of the section 7(1)(g) of the Judicial Service Commission Act. This was after a complaint was laid against them for the way they conducted the judicial commission of inquiry into the arms deal (Seriti Commission). 

[bookmark: _GoBack]Seriti Commission’s findings were set aside in 2019 by the Gauteng Division of the High Court, Pretoria (Pretoria High Court). The Pretoria High Court found that the commission had failed to comply with its mandate to investigate the allegations. After the Pretoria High Court judgment, a complaint was made to the Judicial Conduct Committee (JCC) by the Open Secrets NPC and Shadow World Investigations. 

The day before the JCC was supposed to decide on the way forward regarding the complaint, the applicants applied to court to challenge the Judicial Service Commission Act. They argued that the Judicial Service Commission Act had impermissibly, and unconstitutionally, extended the definition of ‘judge’ to include judges who had been discharged from active service. Further, that the Constitution says judges hold office until they are discharged from active service in terms of an Act of Parliament (Judges Remuneration & Conditions of Employment Act), in which judges were defined as those in active service, which meant those serving in a permanent capacity. Accordingly, they argued that the Judicial Services Commission Act was therefore in direct conflict with the Constitution.

The court stated that their argument cannot be sustained on a proper interpretation of the Constitution, the Judicial Service Commission Act and the Judges Remuneration and Conditions of Service Act. The court observed that the applicants had conflated the status and identity of a judge with the concept of an office-holder. The court stated that applying the proper test for constitutional inconsistency, the Constitution, the Judicial Service Commission Act and the Judges Remuneration and Conditions of Service Act could all be read together and were not in conflict. The Court found neither statute was inconsistent with the Constitution. 

Held: Section 7(1)(g) of the JSC Act is not inconsistent with the provisions of the Constitution.
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