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o f  JURGENS Ci  (PTY)  LTD ( in  l iqu ida t ion) .   The defendant  

is  FORESTA TIMBER AND BOARD (PTY) LTD.   Insofar  as  

the appl icat ion is  concerned the defendant  is  the appl icant  

and the p la in t i f fs  a re  the  respondents .  The par t ies  wi l l  be  

re fer red to  as  such in  th is  judgment .    

 

[2 ]  The premise of  the  appl icant ’s  appl icat ion  i s  tha t  the  

respondents ’  aff idavi t  in  support  o f  i ts  d iscovery  is  

de fect ive.   In  the appl icant ’ s  rep ly ing  a f f idavi t  and heads o f  

arguments  i t  is  asser ted  tha t  the  a f f idavi t  is  non  -  compl ian t  10 

wi th  the  ru les  of  cour t  for  the  fo l lowing reasons:   

 

1 .  Only  one o f  the  three respondent s’  (Mrs  

Haywood) ,  be ing  the  f i rs t  respondent,  d eposed to  

the  a f f idavi t ;   

 

 2 .   Mrs  Haywood only  refer red  to  documenta t ion  in  

her  possession  ( ie  to  the  exclusion  of  the  o ther  two  

respondents  and Company in  l iqu idat ion) .   

 20 

[3 ]   The respondents’  opposi t ion  to the appl icat ion  is  tha t  

the  appl icant  has fa i led  to  make out  a  case in  i ts  founding 

af f idavi t  and that  Mrs  Haywood was duly author ised.   The 

respondents  fur ther  contend tha t  the  appl icant ’s appl ica t ion  

amounts to  an  abuse of  process.    
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The facts  

[4 ]   The facts  which  are common cause in  th is  appl ica t ion  or  

are not  ser iously  d isputed by  e i ther  o f  the  par t ies  are  as 

deal t  wi th  hereunder .  

 

[5 ]   As set  out  ear l ier  in  th is  judgment  the  responde nts  are  

the  jo in t  l iqu ida tors  o f  Jurgens  Ci  (Pty)  L td  ( in  l iqu ida t ion)  

and the p la in t i f fs  in  the  main  ac t ion .    

 10 

[6 ]   The appl icant  served i ts  not ices in  te rms subru le s  35 

(1) ,  (6) ,  (8 )  and (10)  on  the  o f f i ces  o f  the  respondents ’  

at torneys  of  record v ia  emai l  on  29 June 2021.   

 

[7 ]   On 29 July  2021 the appl icant ’s a t torney  of  record  

( “Stephens” )  sen t  an emai l  to  the  respondents ’  at torneys  of  

record wherein  a  wr i t ten  request  w as made fo r  the  del ivery  

of  the  respondents ’  d iscovery  af f idavi t  wi th in ten  (10)  days 

of  the  emai l  be ing  received.    

 20 

[8 ]   On 5  August 2021 the  respondents ’  at to rneys o f  records 

sent  an emai l  to  Stephens and advised h im tha t  the  

d iscovery a f f idavi t  w as being f ina l i sed and would  be served 

short l y .    
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[9 ]   On 12 August  2021 the  respondents ’  attorneys  sent  a  

fu r ther  emai l  to  Stephens wherein  a unsigned  and 

uncommissioned  d iscovery  a f f idavi t  was a t tached. The 

respondents ’  attorneys  a lso  advised Stephens that  they 

were  wai t ing  fo r  the  s igned and commissioned vers ion  f rom 

thei r  c l ien t  which  they hope d to  receive by  no la ter  than 

Monday 16 August 2021 and  tha t  they would rever t  wi th  the  

commissioned vers ion  as  soon as possib le.   

 

[10 ]   On 18 August 2021 ,  Stephens served th is  app l ica t ion  10 

to  compel  d iscovery .   As i t  i s  c lear  f rom the not ice  o f  mot ion  

and founding a f f idavi t  the  appl ica t ion  w as based sole ly  on 

the  fa i lure o f  the  respondents  to  serve an a f f idavi t  in  terms 

of  subru les 35 (1) ,  (6) ,  (8)  and (10)  and not  tha t  any 

af f idavi t  was defec t ive  fo r  lack o f  compl iance.   

 

[11 ]   On the  same day (18  August  2021 )  the  respondents ’  

at torneys  o f  record sen t  a  le t te r  to  Stephens.   In  tha t  le t ter  

i t  was sta ted that  Stephens w as in  possession  of  the  

respondents ’  unsigned d iscovery a f f idavi t  and tha t  20 

respondents ’  at torneys were  awai t ing the s igned and 

commissioned vers ion  f rom thei r  c l ien t .  

 

[12 ]   On 19 August 2021, Stephens sen t  an emai l  to  

respondents ’  at torneys .   In  essence,  he  accuses the  
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respondents  of  delaying  the act ion which  he descr ibes as  

being vexat ious and tha t  the  respondents  are  abusing the  

ru les o f  cour t .  

 

[13 ]   On 19 August  2021 the  respondents ’  at torneys  of  

record again in formed Stephens that  the i r  c l ien t  i s  cur rent ly  

ou t  o f  the province and fo r  tha t  reason she (be ing  the 

deponent  Mrs  Haywood)  was not  in  a  posi t ion  to  have  the 

af f idavi t  s igned and commiss ioned.   The respondents ’  

at torneys  commi t ted  to have the s igned and commissioned  10 

af f idavi t  served by no la ter  than  Wednesday 25 August 

2021.  

 

[14 ]   On 24 August 2021 the  respondents ’  d iscovery  

af f idavi t  was served on Stephens.   The commissioned and 

uncommissioned af f idavi ts  a re  exact ly  the  same.   

 

[15 ]   On 29 August  2021,  Stephens sends a  fur ther  emai l  to  

the respondents ’  a t to rneys wherein  he avers tha t  the  

respondents ’  d iscovery  a f f idavi t  is  de fect ive  and in forms the  20 

respondents ’  a t to rneys o f  record  tha t  he wi l l  p roceed wi th 

the  in ter locutory  appl ica t ion .  

 

[16 ]   The appl ica t ion  w as then opposed by the  respondents  

who f i led  thei r  answer ing  a f f idavi t .   In  response there to  the 
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appl ican t  f i led  i ts  reply ing  a f f idavi t  and the  appl ica t ion  w as 

p laced on the  opposed mot ion ro l l  for  hear ing .  

 

The issues  

[17 ]   In  fac t ,  the  sole  issue  which  th is  Cour t  has been asked 

to  de termine is  whether  the  respondents  have compl ied  wi th  

the  provis ions of  subru le  35 (2) .   More  speci f ica l l y ,  whether  

the a f f idavi t  depose d to by Mrs  Haywood (as  the  f i rs t  

p la in t i f f  in  the  ac t ion)  compl ies  wi th  the  provis ions o f  the  

said  subru le.  10 

 

[18 ]   A number of  “sub - i ssues”  a r ise inn respect  of  the  

determinat ion  o f  th is  so le  or  centra l  i ssue.  These are :  

 

 [18 .1 ]  whether  the  appl icant  has a t tempted to  make 

out  a  case in  reply  and thus,  s ince these are  mot ion  

proceedings,  i s  not  en t i t led  to  any re l ie f ;  and  

 

 [18 .2 ]  in  the  event  o f  the  answer  to  the  a foregoing  

being in  the  negat ive  ( tha t  i s  that  the  appl icant  20 

would  be ent i t led to seek re l ie f )  is  the  af f id avi t  

deposed to  by  Mrs  Haywood defect ive  on the  

grounds as a l leged by the  appl icant .  In  opposi t ion  

there to,  i t  i s  essent ia l l y  the  case fo r  the  

respondents  tha t  Mrs  Haywood had the requis i te  
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au thor i ty  to  depose to  the  a f f idav i t  which  in  any 

event was not  proper ly  chal lenged by the  appl icant .  

 

The law ( in  respect  of  new matter  in  rep ly)  

[19 ]   Counsel  fo r  the  respondents  refer red  th is  Cour t  to  the  

mat ter  o f  Ti t ty ’s  Bar  &  Bott les tore  (P ty)  L td  v  ABC Garage 

(Pty)  Ltd 1 as suppor t  fo r  the proposi t ion  that  new mat t er  

may not  be in troduced in  reply ing  af f idavi ts  and s tand to  be  

s truck  out  when the  Court  he ld 2 the  fo l lowing:  

 10 

 “  I t  has a lways been the  pract ice of  the Cour ts in  

South  Af r ica  to  st r i ke  out  matte r  in  reply ing  

af f idavi ts  which  should have appeared in  pe t i t ions 

or  founding a f f idavi ts…….”  

  

[20 ]   This  Cour t  was a lso  re fer red by Adv Basson to the  

mat ter  of  Van Zy l  v  Government of  Republ ic  o f  South  Af r ic a3 

where Harms ADP held , 4 in  re lat ion  to  pro l ix  reply ing 

af f idavi ts ,  tha t  same should not  only g ive r i se to  a dverse 

cost  o rders but  should  be st ruck  out  as  a whole ,  mero motu .   20 

  

[21 ]   Of ,  course i t  i s  t r i te  that  an  appl icant  must make out  

h is  or  her  case in  the  founding a f f idavi t  and cannot  do  so  in  

                                            
1 1974  (4 )  SA  362  (T ) .  
2 A t  368H .  
3 2008  (3 )  SA  294  (S CA ) .  
4 At  308G -H .  
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rep ly. 5 Moreover ,  a  cour t  wi l l  not  a l low the  in troduct ion  of  

new mat ter  i f  the  new mat ter  sought  to  be  in troduced  

amounts to  an abandonment  of  the exis t ing  c la im and the  

subst i tu t ion  thereof  o f  a  f resh and comple te ly  d i f ferent  

c la im based on a  d i f ferent  cause o f  ac t ion . 6 

 

The facts  ( in  respect  o f  new matter  in  rep l y)  

[22 ]  The re l i e f  sought  by  the app l icants as se t  ou t  in  the  

appl icant ’s not ice  o f  mot ion  reads as  fo l lows:   

 10 

 “1 .  Di rec t ing  the  Respondents to  make d iscovery  

under  oa th  in  accordance wi th  the  provis ions o f  

Uni form Rule  35 (1)  and the  Appl icant ’ s not ice  in  

te rms Rule  35 (1) ,  (6 ) ,  (8 )  & (10)  da ted 29 June 

2021,  wi th in  ten (10)  days o f  serv ice o f  s a id  order ;  

  

 2 .  That the  Respondent  pay the cost s  of  th is  

appl ica t ion . ”  

 

[23 ]   The founding a f f idavi t  w as deposed to  by  Stephens 20 

and consis ted  o f  four  (4 )  paragraphs only  wherein  i t  b r ie f l y  

se t  out  the  fact  that  having  been served the  req uis i te  no t ice  

to  make d iscovery  the  respondents ’  a t torneys had 

                                            
5 Erasm us :  Supe r io r  Cou r t  P rac t i ce :  D1 -5 8A:  Cases  a t  f oo t no t e  1  
6 Tr iom f  Kunsm is  (Ed m s)  Bpk  v  A E &  C I  B pk  1984  (2 )  SA  261  (WLD)  
a t  270A;  Johannesb u rg  C i t y  Counc i l  v  B rum a  Th i r t y -Two  (P ty )  L td  
1984  (40  SA 87  (T )  a t  91F -92F .  
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under taken tha t  a  d iscovery  af f idavi t  w ould  be prov ided by  

16 August  2021.   I t  was fur ther  s tated tha t  d iscovery  had 

not  been made when the  founding af f idavi t  w as deposed to  

on  the  18 t h  o f  August  2021 and that  the  respondents  should  

have made d iscovery  in  terms o f  the  ru les  by  the  13 t h  o f  

August  2021.  That  was the  extent  o f  the  averments  as  se t  

ou t  in  the  founding a f f idavi t .  

 

[24 ]   The respondents then f i led thei r  answer ing  a f f idavi t .   

The deponent  there to ,  namely  the respondents ’  a t to rney,  10 

one Jacobus Ignat ius  Van Niekerk  ( “Van Niekerk”)  se t  ou t  

the  h isto ry  o f  th is  mat ter  as  deal t  wi th  ear l ier  in  th is  

judgment .   In  addi t ion there to ,  he  ra ised the  fac t  tha t  an 

unsigned and uncommissioned d iscovery  a f f idavi t  had been 

provided which  was not  deal t  wi th  in  the  founding a f f idavi t ;  

S tephens had cont inued wi th  the  appl ica t ion  despi te  the 

fac t  that  a d iscovery  a f f idavi t  had been f i l ed  and there fore  

the  re l ie f  sought  in  the  appl ica t ion  was now moot.  

  

[25 ]   In  response there to the  appl icant  f i l led a reply ing  20 

af f idavi t ,  a lso deposed to  Stephens.   This  af f idavi t  ra ises a 

number o f  new matters  which  are  summar ised in  

subparagraph 15.2 o f  the  reply ing a f f idavi t  where in i t  i s  

s ta ted :  

 “15 .2  I  submi t  that  the Appl icant  pers is t s wi th th is  
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appl ica t ion  inasmuch as; -  

  

  15 .1.1  (s ic )  The Fi rst  Respondent ’s  purpor ted 

d iscovery  a f f idavi t  i s  fa in t l y  de fect ive  as  

aforesaid ;   

  

  15 .1.2  (s ic)  Nei ther  the  Second nor  the  Thi rd  

Respondents  have suppor ted  the  F i rs t  

Respondent ’s  a fo resaid  a f f idavi t  and/  o r  

conf i rm the  content  thereof  by  way o f  10 

conf i rmatory  a f f idavi t ;  

  

  15 .1.3  (s ic)  There  is  no resolu t ion  o f  the  

provis ional  l iqu idators / l iqu ida tors  of  J urgens  Ci  

(Pty)  L td ( in  l iqu ida t ion) ,  annexure  to the  Fi rs t  

Respondent ’s  sa id  a f f idavi t  that  bears  out  her  

a l leged author i ty  to  have depose d to sa id  

af f idavi t  on  beha l f  o f  the  Respondents,  e i ther  

as  a l leged or  at  a l l ;  

  20 

  15 .1.3  (s ic)  On Van Nieker ’s  (s ic )  own vers ion ,  

the Respondents  (whether  i t  would be one or  

a l l  o f  them),  pr ima fac ie  appear  no  longer  to  be  

the  provis ional  l iqu idators  o f  J urgens  Ci  (PTY)  

LTD ( in  l iqu ida t ion) ,  o f  whom there  are  now 
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apparent ly  only  two l iqu ida tors ,  whose 

ident i t ies  are  not  known and/or  have not  been 

d isc losed to  the  Appl icant .  

  

 15 .2 (s ic )  I t  is  submi t ted that  in  the c i rcumstances,  

i t  i s  Van Niekerk  and/or  the  Respondents  who are  

mala f ide ,  there having  been no compl iance wi th  

the  provis ions of  Unform Rule  35 (1)  by  the  

Respondents  (o r  at  the  ve ry  least ,  the  Second or  

Thi rd  Respondents) . ”  10 

 

[26 ]   At  the  conclusion  o f  the reply ing  af f idavi t  the 

submission  is  made tha t  the  Respondents ’  have fa i led  to  

make d iscovery under  oa th  in  a  manner  requi red  in  Uni form 

Rule  35 (1) ,  and fo r  tha t  reason the  appl i cant  cont inues to  

seek the  re l ie f  sought  in  te rms o f  i ts  Not ice  of  Mot ion. 7  

 

F indings ( in  respect  of  new matter  in  rep ly)  

[27 ]   When the  mat ter  came before  th is  Cour t ,  i t  was 

submit ted  on behal f  o f  the  respondents  that :   20 

 

 (a )  This Court  should mero motu  s t r i ke  out  the  

appl icant ’s  rep ly ing  a f f idavi t  on  the  basis  tha t  i t  

conta ined impermissib le  new evidence;  

                                            
7 The  em phas is  i s  t ha t  o f  t h i s  Cou r t .    
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 (b )  The appl icant  had not  sought  leave to  amend  i ts  

Not ice  o f  Mot ion o r  supplement  the  appl ica t ion  

papers  wi th  new evidence to  make out  a  “new case”  

on the  basis  tha t  the  respondents ’  d iscovery  

af f idavi t  was defec t ive ;  

 

 (c )   In  the  premises the  appl ica t ion  was m oot  and 

should  be d ismissed;  

 10 

 (d )   Al te rnat ive ly  to  the  a foregoing,  the  case now 

postu la ted  by the  appl icant  was misconceived and 

any re l ie f  sought  should  have been by way  o f  Rules  

7 and 30.  

In  the  premises,  the  appl ica t ion  should  be d ismissed.  

 

[28 ]   This Cour t  must agree wi th those submission s.   The 

appl ica t ion  before  th is  Cour t  i s  (and should have remained)  

a re lat i ve ly s imple one.  I t  was i ns t i tu ted  in  terms of  subru le 

35 (7)  when the  respondents  fa i led  to  del i ver  the i r  d iscovery  20 

af f idavi t  t imeously  as  requi red  by  the  provis ion s of  subru le  

35 (2) .   Fol lowing the ins t i tu t ion o f  the  appl icat ion to  

compel  the  del ivery  thereof  the  d iscovery a f f i dav i t  was 

served and f i led.  At  that  s tage the  re l i e f  sought  in  the  

appl ica t ion  became moot  o ther  than the  issue o f  cost s .  
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[29 ]   The appl icant  now seek s to  somehow have th is  Cour t  

decide  whether  the  deponent  to  tha t  d iscovery  a f f idavi t  has 

the  author i ty  to  depose to  the  d iscovery  a f f idavi t ,  on  the  

basis  that  the  Cour t  can do so  in  terms o f  the  provis ions o f  

subru le 35 (1) .   C lear ly  the provis ion  subru le 35 (1)  are  not  

appl icable i nso far  as  the  appl icant  may seek such re l ie f .    

 

[30 ]   In  the  f i rs t  ins tance t he  appl icant  cannot a t tempt  to  

in t roduce a  new cause of  ac t ion  by  way o f  averments  in  the  10 

reply ing a f f idavi t .   A n a l leged lack of  au thor i ty  to  depose to 

a d iscovery  af f idavi t  i s  a  comple te ly  d i f ferent  mat ter  to  the 

la te  f i l ing  thereof .   For  the  purpose s o f  the  present  mat ter  

th is  Cour t  hereby s tr i kes  out  paragraph 6;7 ;13;  and 15 of  

the  appl icant ’s  reply ing  a f f idavi t .   Fol lowing thereon,  there  

i s  no evidence per ta in ing to th is  new cause o f  ac t ion  before  

th is  Court  and the  appl ica t ion  must  be  d ismissed.  

 

[31 ]   Even i f  the  event o f  th is  Court  be ing incorrec t  and the 

appl ican t  being  ent i t led  to  in t roduce the  evidence as set  out  20 

in  the  reply ing  a f f idavi t  i t  i s  c lear  that  the  appl icant  has 

adopted the incor rec t  procedure to  chal lenge the  author i ty  

of  the  deponent to  the  d iscovery a f f idavi t  and/or  seek re l ie f  

on  the  basis  that  the  d iscovery  af f idavi t  i s  somehow 

defect ive.   Fo l lowing on  f rom the wel l -known decis ion  of  
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Ganes and Another  v Telkom Namibia  L td  2004 (3)  SA 615 

(SCA) ,  Adv Basson fo r  the respondent s,  d rew the a t ten t ion  

of  th is  Cour t ,  to  the  mat ter  of  Unlawfu l  Occupiers o f  the  

School  Si te  v Ci ty  o f  Johannesburg . 8  

 

[32 ]   The appl icant  was compel led  to  chal lenge the  author i ty  

of  Mrs  Haywood in  terms o f  ru le  7  and fo l low the  provis ions 

of  ru le 30  should tha t  au thor i ty  have been lacking or  the  

appl icant  had any o ther  d i f f i cu l t ies  wi th  the d iscovery  

af f idavi t  on  beha l f  o f  the respondents .   Having th is  Cour t  10 

grant  the re l ie f  sought  in  the  appl icant ’s  Notice o f  Mot ion  

would not  have cured those d i f f i cu l t ies .   In  the  premises the  

appl ica t ion  would  a lso  ha ve to  be  d ismissed on these 

grounds.  

 

Costs  

[33 ]   I t  is  t r i te  tha t  the issue of  cost s  fa l l s  wi th in  the  genera l  

d iscre t ion  o f  the  cour t  and,  unless unusual  c i rcumstances  

exis t ,  cos ts  wi l l  normal ly  fo l low the  resul t .   I n  the  present  

mat ter  i t  i s  abundant ly  c lear  tha t  the  appl icant  should  pay 20 

the  costs o f  the  appl icat ion.   I t  i s  only  the  scale thereof  tha t  

deserves considera t ion  by  th is  Court .    

 

[34 ]   The respondents have requested tha t  th is  Cour t  make 

                                            
8 [ 2005 ]  2  A l l  S A  108  (SCA)  (17  M arch  2005 ) .  
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an  order  tha t  the  appl icant ’s  a t to rneys pay the  cost  o f  the  

appl ica t ion  de bonis  propr is .   Proper not ice  was g iven by  

the  respondents  to  the  appl icant ’s  at torneys in  th is  regard.   

In  the  a l te rnat ive  there to ,  the  respondents  seek an order  

tha t  the appl icant  pay the cost s  on  a puni t i ve  scale .    

 

[35 ]   This Cour t  has g iven care fu l  considera t ion  as  to  

whether  the  appl icant  should be order ed to  pay the  costs  o f  

the  appl ica t ion  on the  scale  o f  a t to rney  and c l ien t ,  

al ternat ive ly ,  whether  the appl icant ’s  a t torney should be 10 

ordered to pay the costs o f  the  appl ica t ion  de bonis  propr is .   

In  th is  regard th is  Cour t  no tes :  

 

 1 .  The pers is tence wi th  an  appl ica t ion  when the  

re l ie f  sought  was moot  and the  on ly  possib le  re l ie f  

tha t  could  have been so ught  was one fo r  costs  o f  

(a t  tha t  s tage)  an  unopposed mot ion to  compel  

d iscovery;  

 

 2 .   The fac t  that  the  a foregoing has m ulc ted  the  20 

Company in  l iqu ida t ion  and the credi to rs  thereof  

wi th  the  costs o f  a  fu l ly  b lown  opposed appl ica t ion ;  

 

 3 .   The appl ica t ion  i tse l f  was comple te ly  devoid  o f  

any mer i ts  (apart  f rom being moot )  and based on  
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incorrec t  appl ica t ions of  law and the Rules  o f  

Court ;  

 

 4 .   Whi l s t  the  appl icant ’s  a t torney compla in s  

th roughout  tha t  the  respondent s  are  apparent ly  

delaying  the  l i t iga t ion  (a  fact  upon which  th is  Cour t  

pronounces  no judgment)  the  appl icant  i tse l f  has 

contr ibuted s ign i f icant ly  to  the  delay o f  the  

f ina l i sa t ion  of  the  ac t ion  by  way o f  th is  appl ica t ion ;  

 10 

 5 .   The contents  of  the  cor respondence emanat ing  

f rom the appl icant ’s  a t torney is  no ted by th is  Cour t  

wi th  some disp leasure ,  as  is  the  th reat  by  both  

s ides to repor t  mat te rs to  the re levant  socie t ies  

govern ing  the  legal  pro fession ;  

 

 6 .   The valuable  court  t ime wasted not  only on the  

opposed ro l l  hear ing the  mat ter  bu t  reading the  

papers  before  hand and prepar ing  th is  judgment .  

 20 

[36 ]   In  addi t ion  to  the  a foregoing th is  Cour t  i s  wel l  aware  

of  the  appl icable  pr inc ip l es  in  respect  o f  the  award  of  cost  

on  a  puni t i ve sca le and a lso  cost s  de bonis propr is . 9 When 

                                            
9 M ul t i - L inks  Te lecom m un ica t ions  L td  v  A f r i ca  P repa id  Se rv i ce s  
N ige r ia  L td  and  O the rs  [2013 ]4  A l l  S A  34 6  (GNP) ;  Boos t  Spo r t s  A f r i ca  
(P ty )  L td  v  Sou th  A f r i can  B rewer ies  (P ty )  L td  2015  (5 )  SA  38  (SCA)  a t  
pa rag raph  [27 ] ;  I n  r e  ;  A l l uv ia l  C reek  L td  1929  ECD a t  535 ;  N e l  v  



41657/2020-co 17 JUDGMENT 
2023-02-14 

  

apply ing  the a foresaid  pr inc ip les i t  i s  the decis ion  o f  th is  

Court  tha t  in  l igh t  of  the  fact  that ,  i n te r  a l ia ,  cos ts  de bonis  

propr is  a re  only  granted in  except ional  c i rcumstances,  th is  

Court  decl ines to  make an order  o f  tha t  nature .   However,  in  

respect  of  the  costs  to  be  paid  by  the  appl icant ,  in  l igh t  o f  

the factors  se t  ou t  above, i t  would be improper  i f  th is  Cour t ,  

in  exerc is ing  i ts  d iscret ion jud ic ia l ly  and tak ing in to account  

a l l  o f  the re levant  fac ts,  d id  no t  ma ke an award  whereby 

those costs  were  paid  on a  puni t i ve  scale .   An appropr ia te  

order  wi l l  there fore fo l low.  10 

 

Order  

[37 ]   This  Cour t  makes the  fo l lowing order .  The order  reads 

as  fo l lows:  

 

 

ORDER 

 

1 .  Paragraphs 6,  7 ,  13  and 15 o f  the  appl icant ’ s  

rep ly ing  a f f idavi t  are  s t ruck  out .  20 

 

2 .  The appl icat ion is  d ismissed.  

 
 

                                                                                                                           
Wate rbe rg  Landboue rs  Ko -Opera t iewe  Ve ren ig ing  1946  A D 59 7  a t  
607 ;  




