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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG LOCAL DIVISION, JOHANNESBURG 

CASE NO:  108047/2023 

DATE:  25-10-2023 
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In the ex parte  appl icat ion of  -  

L[…] B[…] N[…] First Applicant 

K[…] N[…] Second Applicant 

 
J U D G M E N T EX TEMPORE  

 
WILSON, J :    This is  an urgent  appl icat ion for  an order  

grant ing what  is  referred to in  the not ice of  mot ion as “ the 

appl icant”  guardianship o f  a minor  chi ld ,  L[…] N[…].   But  

there is  more than one appl icant  in  th is  case,  and the not ice 20 

of  mot ion does not  say which of  the appl icants is  to be 

made L[…] ’s guardian,  or  whether  the intent ion is  that  they 

should both be L […] ’s guardians.  I  wi l l  assume for  present  

purposes that  the appl icat ion is  real ly  only d i rected at  
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grant ing the second appl icant  guardianship.   The f i rs t  

appl icant ,  Mr N[…],  is  L[…] ’s b io logical  fa ther.   L […] ’s  

b io logica l  mother  is  P[…] M[…] N[…].   L[…] has l ived wi th 

Mr N[…] for  many years and has been cared for  by h im and 

by h is wi fe,  K[…] N[…].   Mr and Mrs N[…],  approached me 

ex par te ,  wi thout  having g iven not ice to,  or  having c i ted,  

Ms.  N[…] for  re l ie f  that  wi l l  a l low them to permanent ly  

re locate wi th L[…] to Qatar  to take up a job offer  dur ing the 

course of  next  week.    

 At  the outset  of  the hear ing,  I  ra ised wi th  counsel  10 

for  the appl icants ,  the fact  that  Ms N[…] had not  been c i ted 

or  g iven not ice in  these proceedings.   I  a lso ra ised wi th  

counsel  the fact  that  in her  aff idavi t ,  which appears on the 

record as Annexure H to the founding papers,  Ms.  N[…] 

does not  consent  to the re l ie f  that  the appl icants seek.   In  

those c i rcumstances what  I  have before me is  an 

appl icat ion to remove a chi ld  f rom the jur isd ict ion in  

c i rcumstances where the chi ld ’s  b io logica l  mother,  who st i l l  

has parenta l  r ights and responsib i l i t ies,  (a)  has no idea that  

the appl icat ion is  before me today and has not  been served 20 

or  c i ted,  and (b)  has not  in  her  aff idavi t ,  presented by the 

appl icants,  actual ly  consented to L[…] leaving the 

jur isd ict ion,  or  to the second appl icant  becoming L[…] ’s  

guardian.  

 In  these c i rcumstances,  counsel  for  the appl icants  



was unable to persuade me to grant  any of  the re l ie f  the 

appl icants seek today.   The very least  that  would have to  

happen,  in  my v iew,  is  that  Ms N[…],  the chi ld ’s  b io logical  

mother,  would have to be g iven not ice of  th is  appl icat ion  

and an opportun i ty  to g ive her  v iews on the tota l i ty  of  i t .   

On the face of  her  aff idavi t ,  i t  is  not  even c lear  to me that  

Ms N[…] knows that  the N[…] ’s wish to leave the 

jur isd ict ion or  that  they wish to do so wi th in the next  week.   

 In  those c i rcumstances,  no re l ie f  can be granted.    

 The quest ion now is  whether  the mat ter  should be 10 

st ruck f rom the ro l l ,  removed f rom the ro l l  or  d ismissed.   

The ord inary order  in  a case where an ex par te  appl icat ion 

has been brought  when not ice should have been g iven to  

another  in terested par ty and that  in terested par ty  should 

have been c i ted,  is  to d ismiss the appl icat ion.   This does 

not  mean that  the appl icat ion can never  be brought  again.   

I t  does not  even mean that  the appl icat ion cannot  be 

brought  on an urgent  basis.   What  i t  means is  that  an 

ex par te  appl icat ion cannot  be brought  again and that  not ice 

and proper  c i tat ion of  a l l  in terested par t ies must  take p lace.   20 

The d i f f icu l ty  wi th st r ik ing or  removing the mat ter  f rom the 

ro l l  is  that  the same appl icat ion,  which is  fundamental ly  

defect ive on i ts  face,  could in  theory be brought  back to 

cour t  at  a la ter  s tage whether  on an urgent  basis or  

otherwise.   That  would be inconsistent  wi th the proper  



administ rat ion of  just ice,  and whol ly  inappropr iate.    

 For  these reasons I  must  d ismiss the appl icat ion,  

but  I  emphasise that  th is  does not  mean that  the appl icants 

are wi thout  a remedy.   A l l  that  i t  means is  that  papers must  

be redraf ted.   Ms.  N[…] must  be c i ted,  g iven not ice and 

g iven a reasonable opportuni ty  to say what  she has to say 

in response to the appl icat ion.  Those f resh papers might  

even inc lude a proper ly  draf ted aff idavi t  in  which Ms. N[…] 

g ives the expl ic i t  consent  both to the appointment  of  the 

second appl icant  as L[…] ’s guardian,  and to L[…] leaving 10 

the jur isd ict ion that  is  so lacking on the papers before me.    

 For  a l l  o f  those reasons,  I  make the fo l lowing order :  

1.The appl icat ion is  d ismissed.  

2.There is  no order  as to costs.  

-  -  -  -  -  -  -  -  -  -  -  -  

 

 

 

………………………… 

WILSON, J  20 

JUDGE OF THE HIGH COURT  

25 OCTOBER 2023  
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