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[1 ]  The  fac ts  o f  th is  m at te r  g iv ing  r ise  to  the  p resen t  ap p l ica t io n  

a re  sadd en in g  in  more  than  o ne  resp ec t .   F i r s t l y,  they  

invo lv e  th e  the f t  o f  mon ies  he ld  in  t rus t  b y  a  p ra c t is ing  

a t to rney  in  co n te mpla t io n  o f  the  t rans fe r  o f  an  im mov ab le  

p roper ty.   Seco nd l y  (and  perha ps  m ost  a la r m ing l y )  i t  app ears  

tha t  ra ther  than  t h is  b e ing  a  ra re  occur re nce ,  i t  i s  no t  an  

iso la ted  inc i den t  bu t  o ne  wh i ch  has  p lag ued t he  le ga l  

p ro fess i on  fo r  so me t ime.   I t  i s ,  w i thou t  dou b t ,  a  sad  

ind ic t ment  o n  the  no b le  p ro fe ss i on  o f  the  p rac t ic e  o f  la w.  

   

The facts   

 

[2 ]  In  th is  app l i ca t io n  the  fac ts  wh i ch  a re  e i ther  com mon c aus e  

o r  canno t  be  s er iou s ly  d isp u ted  b y  e i ther  o f  the  par t ie s  a re  

the  fo l lo wing :  

   

2 .1  one  ANDREW PHIL I PPI DES,  a du l t  ma le  ( “ the  F i r s t  

Re spo nde nt ” ) ,  i s  the  o wner  o f  a n  im mo vab le  p ro per ty  

s i tua ted  a t [ . . . ] ,  Umhla nga ,  Kwa Zu lu -Nata l  ( “ the  proper ty ” )  

and  pu t  the  p roper ty  u p  fo r  pub l ic  auc t ion  o n  21  Apr i l  

2022 ;  

  

2 .2  the  F i r s t  Resp ond ent  ac cep t ed  t he  b id  o f  th e  DE 

JO NG H FAMI LY T RUST ( “ the  Ap p l ic an t ” ) ,  fo r  the  p ro per ty ;  
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2 .3  the  Ap p l ica n t  p a id  th e  s t ip u la t ed  5 % depo s i t  o f  

R2 05 00 0 .00  ( “ the  dep os i t ” ) ,  p lus  auc t io neer ’s  fe es ,  o n  

the  fa l l  o f  the  ha m mer ;  

   

2 .4  in  te rms o f  the  wr i t ten  agree m ent  o f  sa le  ( “ the  

agree ment ” )  en te red  in t o  be t wee n the  App l ic an t  an d  the  

F i rs t  Re spon dent  th e  F i rs t  Re spo ndent  ap po in t ed  on e  

LEI G H DO ROT HY HARPER,  a du l t  fem a le  ( “ the  Sec ond  

Re spo nde nt ” ) ,  a  p rac t is ing  At t o rne y,  p rac t is i ng  a s  su ch  

under  t he  na me and  s ty le  o f  L EI G H HARPER 

INCO RPORAT ED ( “ the  Th i rd  Re sp onde nt ” )  to  a t tend  to  

the  reg is t ra t io n  o f  th e  t rans f e r  o f  the  p rop er ty  f rom  the  

F i rs t  Re spo nde nt  to  the  Ap p l ica n t ;  

   

2 .5  on  1  Ma y 202 2  the  App l i can t  pa i d  the  ba lanc e  o f  the  

purcha se  p r ic e  o f  R4  24 7  44 7 .53  ( “ the  ba la nce ” )  in to  th e  

bank  ac cou n t  s t ip u la te d  b y  the  Secon d Re spo nde nt  on  

her  pro  fo rma  s ta te ment ;  

   

2 .6  i t  t ransp i re d  tha t  the  bank  a cco u n t  s t ipu la ted  b y  the  

Se con d Resp ond ent  wa s no t  a  t rus t  acc oun t ;  the  Sec on d  

Re spo nde nt  m isa ppropr ia t ed  the  ba lan ce  pr io r  to  the  

reg is t ra t ion  o f  t ran s fe r  o f  the  p ro per ty  and  a bsc ond ed;   
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2 .7  the  F i rs t  Re spo nde nt  ha s  te r m ina t ed  the  m and ate  o f  

the  Sec ond Resp ond ent  an d  appo in ted  a  ne w  

conv ey anc er  to  a t tend  to  th e  t rans f e r  o f  the  p roper ty ;  

   

2 .8  the  F i rs t  Res pon dent  ha s  purpo r ted  to can ce l  the  

agree ment  a f te r  p l ac in g  the  Ap p l ica n t  on  te rms to  pay  th e  

ba lan ce  s to len  b y  the  Sec ond  Res pond ent  in t o  the  Tru s t  

Ac co unt  o f  the  ne wly  ap po in te d  conv ey anc ers  a nd  th e  

Ap p l ica n t  fa i l ing  to  h ave  don e  so .  

   

[3 ]  The  a pp l ic a t ion  i ns t i tu te d  b y  the  Ap p l ican t  i s  o ppo sed  by  the  

F i rs t  Resp ond ent .   Ne i th er  the  Sec ond o r  Th i rd  Re spo nde nts  

have  f i le d  a  no t i ce  o f  op po s i t ion .  

  

The re l ie f  sought  b y the  Ap pl icant  

  

[4 ]  The  Ap p l ica n t  see ks  th e  fo l lo wing  r e l ie f :  

“1.  The First Respondent is declared to be in breach of the agreement 

concluded between the Applicant and him on 22 April 2022, in relation 

to the sale by the First Respondent to the Applicant of the immovable 

property Unit […] in the Sectional Title Scheme La Lucia Bay, SS 

126/1982, situated on Erf […] La Lucia Extension 12, KWAZULU-

NATAL and held under Deed of Transfer ST52947/2007, with its 

physical address at[…], Umhlanga Rocks, KWAZULU-NATAL (“the 

property”); 
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2. The First Respondent is ordered and directed, within 10 (ten) days 

from date of the granting of this order to:  

  

 2.1  cause and secure registration of transfer of the property 

from the First Respondent to the Applicant; 

   

 2.2 in this aforesaid regard and pursuant thereto, to: - 

  

 2.2.1 to sign all such documents; 

   

  2.2.2 effect all such payments;   

 

  2.2.3 lodge with the Registrar of Deeds, or cause to be 

submitted to the Registrar of Deeds all such 

documents; and 

  

  2.2.4  generally perform all such acts as may be 

necessary, to cause and secure registration of 

transfer of the property from the First Respondent 

to the Applicant; 

   

  2.3 furnish the Applicant or its nominee forthwith, on 

demand, with satisfactory proof of all such acts 

performed or to be performed by the First 

Respondent as contemplated in subparagraph 2.2 

above, to cause and secure registration of transfer 
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of the property from the First Respondent to the 

Applicant; 

   

 3.  In the event of the First Respondent failing, refusing or 

neglecting to perform all such acts as contemplated in 

paragraph 2 above within 10 (ten) days and furnishing the 

Applicant with satisfactory proof evidencing the First 

Respondent’s compliance with paragraph 2 above the Sheriff of 

the High Court is authorised, directed and appointed to attend to 

and perform all such acts and sign all such documents as may 

be necessary to effect, secure and cause transfer of the 

property from the First Respondent to the Applicant; 

   

4.  The First Respondent is to pay the costs hereof.” 

 

[5 ]  In  b roa d  s um mar y,  th e  App l ica n t  s u bmi ts  tha t  i n  te r ms o f  the  

agree ment  th e  Se con d Res pon d ent  ac t ed  a s  the  F i r s t  

Re spo nde nt ’s  ag en t  and  tha t  p ay me nt  by  the  App l i can t  to  the  

Se con d Re spo ndent  was equ i va len t  to  pay me nt  to  the  F i rs t  

Re spo nde nt .   Ar is ing  t here f ro m,  i t  i s  fu r ther  su bmi t te d  tha t  i f  

th is  Cour t  de c ide s  the  a fo reg o ing  i n  favour  o f  th e  Ap p l ica n t  i t  

must  f o l lo w tha t  th e  F i r s t  Res po ndent  i s  no t  e n t i t led  to  

canc e l  the  agree me nt  and  t ha t  the  Ap p l ica n t  i s  e n t i t led  to  th e  

re l ie f  soug h t .  
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The F i rs t  Res pond ent ’s  oppo si t ion  to  the  re l ie f  sought  b y the  

Appl ic ant .  

 

[6 ]  The  F i rs t  Res pon dent  s ub mi ts  tha t  in  the  even t  th a t  th is  

Co ur t  ho lds  tha t  i t  was  an  e xpre s s  te rm o f  the  agree me nt  

tha t  the  ba lanc e  was to  b e  pa id  in t o  t rus t  as  s ecur i t y  fo r  th e  

purcha se  p r ice ,  as  o ppo sed  to  such  pa ym ent  in t o  t rus t  

cons t i tu t i ng  p ay me nt  o f  the  purc ha se  p r ic e  the  ca se  o f  the  

Ap p l ica n t  mu st  be  d i s miss ed  wi th  c os ts .  

   

[7 ]  Wh i ls t  th e  F i r s t  Re sp onde nt  ha s  n o t  spe c i f i ca l l y  a ske d  fo r  

any  re l ie f  by  way o f  a  cou n te r -app l i ca t ion ,  i t  must  fo l lo w tha t  

shou ld  th is  Co ur t  d ism is s  the  app l ica t ion ,  then  the  de pos i t  

w i l l  be  re ta i ned  by  the  F i rs t  Re sp on dent  as  ro u wko op .  

   

The issu es  

  

[8 ]  In  a  jo in t  m in u te  th e  par t ie s  a t te mp ted  to  s e t  ou t  t he re in  t he  

issue s  to  be  dec ided  b y  th is  Co ur t  in  th is  app l i ca t ion .   T h is  

a t tempt  to  de f i ne  the  iss ues  in  th e  p resen t  mat te r,  wh i ls t  

obv io us ly  h igh l y  co m men dab le ,  d i d  no t  p rov e  to  be  to ta l l y  

suc ces s fu l  an d ,  in  s om e resp e c ts ,  m ere ly  s e rved  t o  

com pl ica t e  mat te rs .   I n  th is  regard ,  th is  Cour t  re f e rs  to  t he  

a t tempt s  by  t he  p ar t ies  to  s e t  ou t  the i r  d i f fe renc es  a s  to  
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wh a t  they  un ders to od  to  be  the  rem a in in g  issu es  a f te r  

se t t ing  o u t  tho se  wh ere  there  was no  d is agree me nt .  Ra ther  

than  (a )  o n ly  co mpl ic a te  mat te rs  fu r ther ;  and  (b )  burde n  th is  

judg ment  u nne ces sar i l y,  i t  i s  n o t  the  in ten t io n  o f  th is  Cour t  

to  dea l  the r ewi t h .   In  the  p re mis e s ,  th is  Cour t  s ha l l  s imp ly  

se t  ou t  hereu nder  what  i t ,  in  i t s  op i n ion ,  p erce iv es  to  be  t he  

rea l  an d /o r  mate r ia l  i ssu es  wh ic h  i t  i s  c a l led  up on  to  de c ide  

in  th is  ap p l ica t io n .  

   

[9 ]  Thes e  iss ues  a re :  

 
9 .1  wh ether  the  Se con d Resp ond e nt  wa s the  F i rs t  

Re spo nde nt ’s  ag en t  o r  the  App l i ca n t ’s  age n t  in  rece iv i ng  

and  ho ld ing  th e  ba la nc e  in  t rus t ;  

   

9 .2  wh ether  the  a gree ment  wa s va l i d l y  can ce l le d  by  th e  

F i rs t  Re sp onde nt  o r  the  App l i can t  i s  en t i t led  t o  the  o rder  

soug h t  fo r  spe c i f i c  per fo r man ce .  

   

[10 ]  The  par t ie s  re fe ren ced  a s  an  i ssu e  whet her  i t  was  a  ta c i t  o r  

expre ss  te r m o f  the  agree me nt  tha t  pay me nt  o f  th e  b a lan ce  

wa s to  be  mad e b y  the  Ap p l ica n t  as  sec ur i t y  fo r  the  purc has e  

p r ice .   In  the  op in ion  o f  th is  Cour t ,  wh i ls t  the  que s t ion  as  to  

wh ether  the  b a lan ce  wa s pa id  to  s ecure  th e  purc has e  p r ice  
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or  to  d isch arge  the  App l ic an t ' s  ob l iga t ion  to  pay  th e  

purcha se  p r ice ,  i s  th e  c ru c ia l  que s t i on  to  be  ans wered  i n  th i s  

app l ic a t ion  (as  w i l l  be co me c l ear  la te r  in  th is  judg me nt )  the  

ques t i on  as  to  wheth er  suc h  pay me nt  wa s a  tac i t  o r  expres s  

te rm o f  the  agree ment  is  n o t  a  “s tand  a lon e”  issu e  fo r  the  

purpos es  o f  th is  Cour t  reac h ing  a  dec i s ion  i n  th is  

app l ic a t ion .  Ra t her,  a s  w i l l  b eco me  abun dant l y  c l ear  in  th i s  

judg ment ,  the  in t e rp re ta t ion  a nd  imp le me nta t ion  o f  th e  sa id  

te rm,  when in te r p re t ing  the  a gre eme nt  and  a pp ly i ng  the  

agree ment  to  th e  fac t s  o f  t h is  mat te r,  i s  in ex t r ica b ly  bou nd  

up  w i t h  the  reso lu t ion  o f  th e  two  c en t ra l  i ssu es ,  a s  se t  ou t  

abov e .  

   

[11 ]  Ha v ing  s e t  ou t  the  iss ues  in  th i s  m at te r,  i t  i s  no w ne ces sary  

fo r  th is  Cour t  to  tu rn  and  co ns id er  the  app l i cab le  p r inc ip le s  

o f  la w.  

    

The la w  

 

[12 ]  In  the  mat te r  o f  Min i s te r  o f  Agr i cu l t u re  and  La nd  Af fa i r s  and  

An other  v  De  Kle rk  an d  Oth ers 1 i t  wa s  he ld 2 tha t :  

   

 
1 2014 (1) SA 212 (SCA)  
2 At paragraph [16]  
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“Whether the conveyancer was the agent of the seller for receiving 

payment of the purchase price from the purchaser in this instance 

depends solely on the terms of the deed of sale.  The conveyancer 

received and held the money paid over to him in terms of the sale 

although not as a party to the deed of sale.  No other tacit or express 

authorisation is relied upon.  I am of the view, on a proper 

construction of the deed of sale, that the Court a quo correctly 

concluded that the conveyancer was not the agent of the seller in 

receiving payment of the purchase price.”3 

 

[13 ]  Fur ther,  in  the  mat te r  o f  Bak er  v  Pro ber t 4 the  e rs t wh i l e  

Ap pe l la te  D i v is io n  ( “AD” )  he ld ,  i n te r  a l ia ,  tha t : 5 

 

“In considering whether York Estate was the agent of the defendant 

for receiving payment of the purchase price, it is important at the 

outset to bear in mind what the expression “agent of the defendant” 

means in the present context.  It means no more than the person 

authorised by the defendant to accept payment of the purchase price 

by the plaintiff.  It connotes a mandate by which the seller confers 

authority on the agent “his mandatory” to represent him in the 

acceptance of the payment of the purchase price, with the 

consequence, in law, that payment to the agent is equivalent to 

payment to the seller.”6 

 

[14 ]  A ls o ,  in  Bak er,  the  Cour t  h e ld  the  fo l lowin g : 7 

 
3 Emphasis added 
4 1985 (2) SA 429 (AD) 
5 At 439C-E 
6 Emphasis added. 
7 At 439G-H 
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“It is clearly implicit that York Estate is authorised by the defendant 

to receive the purchase price for, were it not so, the purchaser would 

have been obliged to pay it to the defendant.  York Estate, when it 

received the payment with knowledge of the provisions of clause 3, 

prima facie accepted the mandate from the defendant to do so as 

the agent of the defendant, to whom it was obliged to pay over the 

money when he had complied with his own obligation to deliver the 

share certificates in terms of clause 5.  Moreover, the parties clearly 

intended that payment by the plaintiff to York Estate would operate 

as a complete discharge of her obligation under the contract, thus 

equating payment to York Estate with payment to the defendant.”8 

 

[15 ]  I t  i s  fa i r l y  t r i te  an d  a  l ong-e s tab l i s hed  le ga l  p r inc ip le  tha t  a  

p r inc ipa l  i s  l iab le  fo r  the  d ishon est  ac ts  o f  h is  age n t ,  even  

wh ere  the  a gen t  c om mi ts  a  f ra ud  up on  the  p r in c ipa l . 9 

 

[16 ]  Inso fa r  a s  the  cor re c t  leg a l  p r in c ip les  a re  con cerne d  in  

respe c t  o f  the  in te rp re ta t io n  o f  docu ment s  in  genera l  the  

muc h-c i ted  pa ssa ge f ro m Nata l  Jo in t  Mu n ic ip a l  Pe ns io n  Fu nd  

v  En du men i  Mun i c ipa l i t y 10 offe rs  gu idan ce  as  h o w t o  

approa ch  sa me.   T ha t  g u ida nce  wa s rece n t ly  su mm ar ised  by  

 
8 Emphasis added 
9 Raven Plantation v Abrey 1928 AD 143 at 153; Randbank Bpk v Santam Versekeringsmaatskappy Bpk 1965 

(2) SA 456 (W) at, inter alia, 457G-458C; Chappell v Gohl 1928 CPD 47; Randbank Bpk v Santam 
Versekeringsmaatskappy Bpk 1965 (4) SA 363 (AG) at 372D-E 

10 2012 (4) SA 593 (SCA) at paragraph [18] 
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the  SCA 11 as  fo l lo ws:  

  

“It is the language used, understood in the context in which it is 

used, and having regard to the purpose of the provision that 

constitutes the unitary exercise of interpretation.  The triad of text, 

context, and purpose should not be used in a mechanical fashion.  It 

is the relationship between the words used, the concepts expressed 

by those words, and the place of the contested provision within the 

scheme of the arrangement (or instrument) as a whole that 

constitutes the enterprise by recourse to which a coherent and 

salient interpretation is determined.  As Endumeni emphasised, 

citing well-known cases, “[t]he inevitable point of departure is the 

language of the provision itself” 

  

[17 ]  In te rp re ta t ion  is  ac cord in g ly  to  b e  approa che d ho l i s t i ca l l y :  

s imu l t ane ous l y  co ns id er ing  the  te x t ,  con te x t  and  p urpos e . 12 

 

[18 ]  The  m odern- day  appro ach  to  t he  in te rp re ta t ion  o f  wr i t ten  

ins t rum ents  wa s res ta te d  by  the  SCA in  Co m mis s ion er  fo r  

the  So u th  Af r ic an  Reve nue Serv i c e  v Un i ted  M ang ane se  o f  

Ka lahar i  ( Pty )  L td 13 wh ere  i t  was  s ta t ed :  

 
   

 
11 Capitec Bank Holdings Ltd and Another v Coral Lagoon Investments 194 (Pty) Ltd 2021 JDR148 (SCA) at 

paragraph [254]  
12 University of Johannesburg v Auckland Park Theological Seminary and Another 2021 (6) SA 1 (CC) at 

paragraph [65]  
13 (264/2019) [2020] ZASCA 16 (25 March 2020)  
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“It is an objective unitary process where consideration must be given 

to the language used in the light of the ordinary rules of grammar 

and syntax; the context in which the provision appears; the apparent 

purpose to which it is directed and the material known to those 

responsible for its production…  The inevitable point of departure is 

the language used in the provision under consideration.”14 

 

[19 ]  I t  i s  perm iss ib l e  whe n in te rp re t in g  the  do cu ment ,  to  hav e  

regard  to  the  man ner  in  wh i ch  the  par t ies  imp le me nted  the  

sa id  d ocu me nt . 15 

 

Con clus ion  

  

[20 ]  As  cor re c t ly  p o in te d  ou t  by  Ad v  Smi t ,  on  be ha l f  o f  t he  F i r s t  

Re spo nde nt ,  amo ngst  the  p l e thora  o f  dec is i ons  d ea l ing  w i th  

the  un fo r tu na te  th e f t  o f  mon ies  h e ld  in  t rus t  b y  a t to rn ey s ,  

the re  a re  p robab l y  an  equ a l  num b er  thereo f  where  f ind i ngs  

were  m ade tha t  the  sa i d  a t to rney s ,  in  mat te rs  o f  purch ase  

and  sa l e ,  ac te d  as  the  a gen t  o f  the  purcha ser  as  were  mad e  

tha t  the  a t to rneys  a c ted  as  the  agen t  o f  the  se l le r.   In  

de te rm in ing  wheth er,  in  a  par t i cu l a r  mat te r,  an  a t to rney  is  

the  ag en t  o f  t he  p urcha ser  o r  t he  s e l le r  (o r  eve n  b o th ) 16,  i t  i s  

c lear  tha t  (as  d ea l t  w i th  ear l ie r  in  th is  judg me nt ) ,  i t  i s  

 
14 At paragraph [8]  
15 Capitec Bank Holdings Ltd (supra) at paragraphs [35] and [36]  
16 Basson v Remini and Another 1992 (2) SA 322 (NPD)  
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nece ss ary  to  in t e rp re t  the  agree m ent  en te r ed  in to  be t we en  

the  par t ies .   Th is  is  com m on cau s e  be tween the  par t ie s  in  

the  p rese n t  m at te r.   More over,  th e re  wa s no  mat er ia l  d isp u te  

be tween t he  par t ie s  as  to  e i ther  th e  cor rec t  p r in c ip le s  to  be  

app l ie d  whe n c ar ry ing  ou t  suc h  a n  i n te rp re ta t ion  o r  the  fac ts  

to  be  ap p l ied  there t o ,  in  th is  a pp l ic a t ion .  

   

[21 ]  C la use  3  o f  th e  agree me nt  dea l s  w i th  the  p ay me nt  o f  the  

purcha se  p r ice  by  th e  Ap p l ica n t  to  the  F i r s t  Re sp onde nt  in  

respe c t  o f  the  p rop er ty.   Sub c lau se  3 .1  thereo f  p ro v ide s  fo r  

the  pay me nt  o f  the  d epo s i t .   In  te rm s o f  sub c lau se  3 .3 :  

 
   

“3.3 The balance of the Purchase Price shall be secured to the 

satisfaction of the Seller’s Attorneys, by a written guarantee from a 

Bank or registered financial Institution, payable free of exchange 

against registration of transfer of the PROPERTY into the 

PURCHASER’s name.  The PURCHASER may elect to secure the 

balance of the Purchase Price by payment in cash to the SELLER’s 

Attorneys who shall hold same in trust, pending registration of 

transfer into the name of the PURCHASER.  The aforesaid 

guarantee shall be presented and/or cash shall be payable by the 

PURCHASER to the SELLER’s Attorneys within 45 (Forty-Five) days 

from receipt of a written request to that effect from the SELLER’s 

attorneys.”17 

  

 
17 Emphasis added  
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[22 ]  The  p rov i s ion s  o f  c laus e  3  o f  the  agree ment  must  be  rea d  

w i th  the  p ro v is io ns  o f  c lau se  9  thereo f  wh ich  d ea l  w i t h  

t rans fe r  and  the  c os ts  o f  t ran s fe r.   In par t i cu l a r,  sub c lau se  

9 .1  o f  the  agre e ment  s ta t es :  

   

”9.1 Transfer of the PROPERTY shall be passed, by the SELLER’s 

Attorneys, as soon as possible after date of acceptance, provided the 

PURCHASER has paid or secured all amounts payable in terms 

hereof.”18 

 

[23 ]  On b eha l f  o f  the  Ap p l ica n t ,  Adv  Bo t ha ,  wh en s ub mi t t ing  tha t  

th is  Co ur t  shou ld  in te rp re t  the  agr eem ent  on  the  b as is  tha t  

the  Sec ond Re sp onde nt  rece i ved  pay ment  o f  the  ba lanc e  

f rom the  App l ic an t  as  the  ag en t  o f  the  F i r s t  Resp ond ent ,  

re l ied ,  in  the  f i r s t  ins ta nce ,  o n  the  mat te r  o f  Baker  (supra ) 19 

wh ere  i t  wa s  he ld :  

   

“…I have difficulty in visualising a situation (save possibly for an 

exceptional case) in which there could be due performance of the 

obligation to pay the purchase price, by paying it to a third party, 

unless that third party was appointed and authorised by the seller to 

accept the payment, thus constituting him his agent for the 

purpose.”20 

 
 

18 Emphasis added  
19 At 440B  
20 Emphasis added 



16 
 
 
 
 
[24 ]  In  Ba ker  the  ma in  i ssu e  wh ic h  th e  AD had  to  dec i de  was  

wh ether  o r  n o t  an  e s ta te  agen t  wa s the  a gen t  o f  th e  s e l le r  

fo r  the  pur pos e  o f  rece iv i ng  pa ym e nt  o f  the  purcha se  p r ic e .   

The  Cour t  he ld  tha t  i t  wa s  c lear ly  imp l ic i t  in  c la use  3  o f  the  

con t rac t  t ha t  th e  es t a te  a gen cy  was to  ac t  a s  th e  s e l le r ’s  

agen t  fo r  the  purpo se  o f  rece iv i ng  p aym ent  and  th a t  pay ment  

to  the  age nc y  wou ld  opera t e  as  a  c omple te  d is char ge  o f  the  

purcha ser ’s  o b l iga t io ns  u nder  the  c on t rac t .  

   

[25 ]  Th is  Cour t  und ers too d  the  sub mis s ions  o f  Ad v  Bo th a  to  be  

tha t ,  re ly ing  on  Baker ,  where  p ay m ent  o f  the  purc has e  p r ice  

is  pa id  by  a  purch aser  to  a  th i rd  par ty  then ,  as  a  gen era l  

p r inc ip le ,  th e  th i rd  p ar ty  i s  p r ima fac i e  an d  un les s  

exce p t ion a l  c i r cum stan ce s  ex is t ,  the  agen t  o f  the  se l le r  and  

pay ment  o f  the  p urcha se  p r ic e  is  dee med to  hav e  tak en  

p lace .   I f  thes e  a re  ind eed  th e  su bmis s ion s  re l ied  u pon  by  

the  App l i can t ,  the y  c ann ot ,  fo r  the  reaso ns  s e t  ou t  

hereun der,  be  cor rec t .  

 
   

[26 ]  The  s a id  sub mis s ion s  a r e  inc or rec t  in  tha t ,  i n t e r  a l ia ,  th ey  

a re  bas ed  o n  a  m is in t e rp re ta t ion  o f  the  (co r rec t )  p r inc i p les  

o f  la w as  se t  o u t ,  by  t he  AD,  i n  Ba ker .   In  the  f i r s t  i ns ta nce ,  

the  d ic ta  re l ied  up on  by  the  App l ic an t  a t  440 B  mu st  be  se en  
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in  the  cor rec t  co n tex t .   When  read  p roper ly  w i t h  tha t  d i rec t l y  

p reced ing  an d  fo l lo wing  s am e,  i t  i s  c lear  tha t  Bo tha  J A wa s  

mere ly  con f i r m ing  a  g enera l  p r in c ip le  o f  la w,  na mely  th a t  

each  ca se  must  b e  de c ide d  on  i t s  own fac ts .   Th is  p r inc ip l e  

had  b een  c lear ly  enu nc ia t ed  b y  the  lea rned  Jud ge e ar l ie r  in  

h is  ju dg ment  a t ,  i n te r  a l ia ,  th e  re fe rence  o f  th e  ju dg ment  

a lso  re l ied  upo n  by  th e  App l i can t ,  n amel y  tha t  a t  4 39 G-H .  

   

[27 ]  Of  cours e ,  as  se t  ou t  e ar l ie r  in  th is  judg ment ,  u l t imate ly  

wh ether  a  conv eya nc er  ac ts  as  the  agen t  o f  the  se l le r  fo r  

rece iv in g  p ay ment  o f  the  purc has e  p r ice  f ro m the  purc has er,  

depe nds la r ge ly  o n  the  a gree ment  o f  sa le . 21  In  the  p re mis e s ,  

i f  fa l l s  upo n  th is  Cour t  to  in te rp r e t  the  agre e ment  in  t he  

p resen t  mat te r.  

 
   

[28 ]  In  the  f i r s t  ins tan ce  and  ap p ly in g  the  we l l -e s tab l is hed  a nd  

cor rec t  p r inc ip l es  o f  in te rp re ta t i on  (as  a lso  se t  ou t  ear l ie r  in  

th is  judg me nt )  to  subc laus e  3 .3  o f  the  agree me nt ,  i t  i s  c lear  

tha t  the  ba lan ce  o f  the  purch ase  p r ice  wou ld  be  s ecure d ,  to  

the  sa t is fa c t ion  o f  the  Sec ond Re spo nde nt ,  by  wr i t ten  

guaran te e  f ro m a  Ba nk o r  re g is t e red  f ina nc ia l  i ns t i tu t ion .   

Therea f te r,  the  se cured  a mo unt  wo u ld  be  pa yab le  wh en  

reg is t ra t ion  o f  the  p roper ty  in to  the  Ap p l ica n t ' s  name too k  
 

21 Paragraph [12] ibid  
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p lace .  Th e  App l ic an t  was  g iv en  t he  op t ion  o r  e lec t i on  to  

secur e  the  ba la nce  o f  th e  p urcha se  p r ice  ( the  de pos i t  ha v ing  

been  pa id  i n  te rm s o f  sub c lau se  3 .1  o f  the  a gree ment )  b y  

pay ment ,  i n  c ash ,  to  th e  Se con d  Resp ond ent ,  who  wou ld  

ho ld  sa me in  t rus t ,  p end in g  reg is t r a t ion  o f  the  t rans fe r  in to  

the  na me o f  the  App l i can t .  

   

[29 ]  F rom the  a f o rego ing ,  i t  i s  c le ar  tha t :  

   

 29 .1  the  agre em ent  p ro v ide d  fo r  pa ym ent  o f  a  dep os i t  

(subc la us e  3 .1  o f  th e  agre em ent )  in  d i rec t  co n t ras t  to  

the  se cur ing  o f  th e  ba la nce  o f  th e  purch ase  p r ice  

( subc la us e  3 .3  o f  the  a gree me nt ) ;  

  

 29 .2  the  requ i re m ent  th a t  the  ba la nce  o f  the  purc has e  

p r ice  be  sec ured  (bu t  no t  pa id )  co u ld  be  fu l f i l led  by  

the  purc has er  in  two  way s .   Tha t  i s ,  the  purc has er  

had  a  ch o ice  t o  e i ther  ob ta in  a  wr i t ten  gu aran te e  f rom  

a  Ba nk o r  reg is t e red  f ina nc ia l  in s t i tu t ion ,  or  pay  in  

cash  to  th e  con ve yan c ing  a t to rn e y  wh o wou ld  h o ld  

the  mon ey in  t rus t  un t i l  reg is t ra t io n  o f  t rans f e r  ( the  

agree ment  b e ing  s i l en t  in  res pec t  o f  any  in te res t  

accru ed  in  res pec t  th ereo f ) ;  
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 29 .3  the  e le c t ion  g i ven  t o  the  p urch as er  to  sec ure  the  

ba lan ce  o f  the  purc ha se  p r ice  (a n d  no t  to  p ay  t he  

ba lan ce  o f  the  purch ase  p r ice )  by  e i ther  p rov id in g  the  

wr i t ten  g uaran t ee  or  pay i ng  th e  ba lan ce  o f  the  

purcha se  p r ic e  as  p ro v ide d  fo r  in  te rms o f  s ubc laus e  

3 .3  o f  t he  a gree me nt ,  su ppor ts  an  in te rp re ta t io n  no t  

on ly  th a t  the  Sec ond Resp ond ent  wa s n o t  the  age n t  

o f  the  F i r s t  Res pon dent  b u t  a lso  t h a t  pay me nt  was to  

secur e  the  ba la nce  o f  the  purch as e  p r ice  ra ther  than  

d isch arge  i t .  

   

[30 ]  As  p ar t  o f  i t s  case  tha t  the  Se co nd Resp ond ent  was the  

agen t  o f  the  F i r s t  Re spo nde nt  and  rece i ved  the  b a lan ce  on  

beha l f  o f  the  F i r s t  Res pon dent  in  d i schar ge  o f  i t s  ob l iga t i ons  

to  pay  the  pur cha se  p r ice ,  the  Ap p l ican t  s ub mi t ted  tha t  i t  

wa s  ass i s ted  by  su bc la use  9 .1  o f  the  agree me nt .   In  th is  

regard ,  i t  wa s  sub mi t ted  th a t  the  word  “ secure d”  as  us ed  in  

th is  sub c lau se ,  re fe rs  to  the  pa ym ent  o f  the  purch ase  p r ic e  

be ing  “ sec ured”  b y  d e l ive ry  o f  a  bank  gu aran tee ,  pa yab le  

upon  t ran s fe r.  I t  was  fu r ther  s ub mi t ted  tha t  where  p ay me nt  

o f  the  purc has e  p r ice  was mad e in  cash  t hen  th e  ob l ig a t ion  

to  t rans fe r  was  un con d i t iona l  s i nc e  the  Ap p l ica n t  had  pa id  

the  purch ase  p r ice .  In  th is  man n er  the  App l ic an t  ( i f  th is  

Co ur t  und ers too d  the  su bmiss io ns  mad e o n  the  App l i can t ’s  
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beha l f  c o r rec t ly )  see ks ,  in  the  f i r s t  ins tanc e ,  to  d raw a  

d is t inc t io n  be t wee n (a )  the  purch ase  p r ice  b e ing  pa id  o r  

secur ed ;  and  (b )  the  mann er  in  wh i ch  suc h  pay ment  may be  

mad e an d  s ecur i t y  p rov i ded  (b y  re ad ing  sub c lau se  9 .1  w i th  

subc laus e  3 .3  o f  the  agree m ent ) .  Th is  in te rp re ta t ion  p la ced  

upon  the  word ing  o f  sub c lau se  9 .1  on  beha l f  o f  the  App l ic an t  

cann o t  be  s us ta i ned .   App l ic an t ' s  Coun se l  s ub mi ts  tha t  

subc laus e  9 .1  su ppor ts  the  in t e rp re ta t ion  so ught  b y  the  

Ap p l ica n t  o f  sub c lau se  3 .3 .   In  l igh t  o f  tha t  a l read y  h e ld  b y  

the  Co ur t  abov e 22 and ,  once  ag a in ,  app ly in g  the  cor re c t  

p r inc ip le s  o f  in te rp re ta t ion  ( w i th  p ar t i cu la r  re fe renc e  to  the  

o rd inary  an d  g ram mat i ca l  m ean in g s  to  be  app l ie d ) ,upon  a  

reason ab le  i n te rp re ta t io n  o f  th e  agr eem ent ,  the re   ca n  n ever  

be  a  d is t inc t i on  be t we en “pay”  an d  “ secur e ”  as  con te nde d fo r  

on  b eha l f  o f  the  Ap p l ica n t  (where  t h e  Ap p l ica n t  co n ten ds  th a t  

pay ment  o f  th e  b a lan ce  was unc o nd i t iona l  an d  d i sch arged  

the  App l ic an t ’s  o b l iga t io ns  in  te rm s  o f  the  agre em ent ) .  As  to  

the  a t te mpt  o n  b eha l f  o f  the  App l ic an t  to  d ra w a  d i s t inc t io n  

be tween th e  ma nner  in  wh ic h  pay ment  may b e  ma de an d  

secur i t y  p ro v ide d ,  th is  Cour t  has  g r ea t  d i f f i cu l t y  in  acc ep t ing  

the  s ub miss i ons  m ade  on  be ha l f  o f  the  App l ic an t  in  su ppor t  

the reo f .  In  th is  regard ,  i t  i s  c lea r,  on ce  aga in ,  f rom the  

o rd inary  ru les  o f  g ra m mar  and  s yn tax ,  tog e ther  w i t h  the  

 
22 Paragraph [31] abid 
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word i ng  o f  su bc la use  9 . 1  o f  th e  agree ment ,  tha t  th i s  

subc laus e  is  s i le n t  as  to  ho w the  amou nts  re fe r red  to  in  

c laus e  9  were  to  be  pa id  o r  sec u red .  Ar is in g  there f rom,  i t  

wo u ld  be  improp er  to  a r r ive  a t  th e  s ingu la r  in te rp re ta t ion  

ascr ibe d  to  th is  sub c lau se  o f  the  ag reeme nt  by  th e  App l i can t  

tha t  in  te rms o f  th is  s ubc laus e  th e  App l ic an t  ha s  pa id  the  

ba lan ce  a nd  th ereby  d is charg ed  i t s  ob l ig a t ion s  in  te r ms o f  

the  agree me nt .     

   

[31 ]  Fur ther,  c lau se  9  o f  the  agree me nt  spec i f i c a l l y  de a ls  w i th  

t rans fe r  and  co s ts  o f  t rans fe r.   Sub c lau se  9 .1  o f  the  

agree ment  (as se t  ou t  fu l l y  e ar l ie r  in  th is  judg ment )  re fe rs  to  

the  purcha ser  pay in g  or  sec ur ing  all  amou nts  pay ab le  in  

te rms o f  the  agre em ent  be fo re  t rans fe r  may  be  pa ss ed .   

F rom the  a fo re go in g ,  i t  i s  c le ar  tha t  t rans f e r  cou ld  n o t  take  

p lace  u n les s  the  pur cha ser  had  p a id  or  secure d  al l  am ounts  

paya b le  in  te r ms o f  the  agre e ment ,  w i th  p ar t i cu la r  re fe re nce  

to  the  t ran s fe r  co s ts  a nd  no t  ju s t  th e  purc has e  p r ice .   In  the  

p remis es ,  i t  i s  d i f f i cu l t  to  u nders t and  h o w th is  s ub c lau se  

ass i s ts  th e  App l ic an t  in  i t s  a rgu men t  ( i f  app l ic ab le  there to  a t  

a l l ) .  
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[32 ]  As  cor rec t ly  no ted  i n  Agu v  Kr i ge , 23 ye t  ano ther  mat t e r  

dea l in g  w i t h  the  m isa ppropr ia t i on  o f  the  purch ase  p r ice  p a id  

by  a  p urcha ser  in to  a  c onv eya nce r ’s  t rus t  acc oun t ,  in  t ha t  

case  b y  the  co nve yan cer  app o in ted  by  a  se l le r  in  te rms o f  a  

deed  o f  sa le ,  i t  does  no t  ne ce ss ar i l y  mea n ho wev er  tha t  

beca use  the  s e l le r  appo in ted  th e  conv eya ncer  and  the  

conv ey anc er  was th e  s e l le r ’s  a t to r n ey  ( the  sa me fa c ts  as  th e  

p resen t  mat te r )  tha t  the  con vey anc er  was the  s e l le r ’s  ag en t  

fo r  rec e iv in g  pay me nt  o f  the  p urcha se  p r ice . 24 

 

[33 ]  In  Agu,  re l ie d  up on  b y  the  App l i can t ,  the  l ea rne d  Ac t ing  

Judg e,  in  rea ch ing  the  d ec is i on  th a t  the  conve yan cer  ac te d  

as  the  se l le r ’s  ag en t  to  re ce iv e  p aym ent  o f  t he  p urcha se  

p r ice  on  the  se l le r ’s  b eha l f ,  app ea rs  to hav e  p lac ed  a  fa i r  

amo unt  o f  we igh t  up on  th e  fac t  th a t  the  sa i d  co nve ya ncer  

wa s the  se l le r ’s  a t to rney  o f  long s tand ing .   I t  i s  c om mo n  

caus e  in  t he  p re sen t  m at te r  tha t  the  Seco nd Re spo nde nt  ha d  

ac ted  a s  the  F i rs t  Re spo nde nt ’s  a t t o rney  in  th e  pa s t .  

 
   

[34 ]  The  fac ts  g i v ing  r ise  to  the  a ppo in t ment  b y  one  p ar ty  o f  the  

conv ey anc er  to  ho ld  mon ie s  in  t ru s t  (a lso  re l ied  up on  b y  the  

Ap p l ica n t  in  the  p re se n t  mat te r  in  sup por t  o f  the  re l ie f  

 
23 2019 JDR0716 (WCC)  
24 At page 14; Minister of Agriculture (supra) at 218E-F 
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soug h t )  shou ld  no t ,  in  the  op in ion  o f  th is  Cour t ,  be  a  fac to r  

wh i ch  shou ld  b e  g iv en  mu ch we ig h t ,  i f  any  we igh t  a t  a l l ,  

wh en dec id ing  the  c ruc i a l  i ssu e  as  to whether  the  

conv ey anc er  ac ts  as  the  a gen t  o f  tha t  par ty  when rec e iv in g  

pay ment  o f  the  mo n ies  to  b e  he ld  in  t rus t .   Th i s  is  

par t i cu la r ly  so  in  the  ca se  o f  the  sa le  o f  an  imm ova b le  

p roper ty  wh ere  i t  h as  b ec om e an  acce p ted  t ra de  cus to m i n  

such  m at te rs  fo r  the  se l le r  to  a ppo in t  the  co nv eya ncer  in  t he  

deed  o f  s a le  en te red  in to  be t we en the  par t ie s .   In  t he  

p remis es ,  in  l i gh t  o f ,  i n te r  a l ia ,  th e  fac t  tha t  th e  s e l le r  (a )  

appo in ts  the  con ve yan cer  in  te r ms o f  the  de ed  o f  sa le  f o r  an  

imm ova b le  p ro per ty ;  a nd  (b )  tha t  i t  wo u ld  n o t  be  u nus ua l  tha t  

such  an  a t to rn ey  app o in ted  b y  the  se l le r  wou ld  be  we l l -

kno wn to  t he  s e l le r,  sh ou ld  hav e  l i t t le  o r  no  bear in g  on  a  

cour t ’s  dec i s ion  as  t o  whet her  th a t  a t to rney  ac t s  a s  the  

agen t  o f  the  se l le r  wh en acc ep t in g  pay ment  o f  the  purcha se  

p r ice  by  th e  purc has er.  

   

[35 ]  C la use  3  o f  the  agr ee ment  in  th e  p resen t  mat te r  i s  d i s t inc t ly  

d i f fe ren t  to  those  in  o ther  mat t e rs  re fe r red  to  in  th is  

judg ment 25.   Th is  d is t i nc t io n  is ,  as  dea l t  w i th  ear l ie r  in  th i s  

judg ment ,  c lear ly  i l lus t ra te d  by  the  use  o f  the  word  “ se cure ”  

and  the  e lec t io n  g iv en  to  the  p urch aser  to  e i ther  s ec ure  the  

 
25 Baker (supra) at 437C-E; AGU (supra) at 4 
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ba lan ce  b y  way o f  a  wr i t ten  g u aran tee  o r  cas h .   Th e  

d is t inc t io n  is  fu r ther  en fo rc ed  by  the  c lear  and  se para te  

man ner  in  wh ic h  the  de pos i t  a nd  th e  ba lan ce  a re  to  b e  dea l t  

w i th  in  te rm s o f  the  agree m ent .   I t  i s  c lear  f ro m a  re ad in g  

thereo f  th a t  c la use  3  o f  th is  agre e ment  is  ve ry  d i f fe ren t  to  

tha t  con t a ine d  in  a  “n orma l ”  o r  “u s ua l ”  dee d  o f  s a le .   In  th e  

p remis es ,  i t  requ i re s  to  be  p ro per ly  in te rp re ted  a s  su ch .  

 
   

[36 ]  I f  the  “ inn oce n t  b ys tan der ”  tes t  was  to  b e  ap p l ied ,  i t  i s  h igh l y  

improb ab le  tha t  e i the r  o f  the  par t ie s ,  whe n en te r ing  in to  the  

agree ment ,  i f  as ked ,  wou ld  ha ve  an swered  i n  the  a f f i rm at ive  

tha t  shou ld  the  purc has er  e lec t  to  mak e  pay m ent  to  the  

a t to rney  in  ca sh  to  sec ure  the  ba la nce  o f  the  purch as e  p r ice  

pend ing  reg is t ra t ion  o f  t rans fe r,  ra ther  than  by  p rov id in g  a  

su i tab le  guara n tee  a nd  tha t  a t to rn e y  s to le  th ose  mon ies ,  the  

se l le r  wou ld  be  l iab l e  there fo r.  

   

[37 ]  The  o n ly  re as onab le  in t e rp re ta t ion  tha t  ca n  b e  g i ven  to  th e  

agree ment  in  th is  mat te r  wh ich  wo u ld  u l t imate l y  g ive  i t  t rue  

bus in ess  e f f i c ac y,  i s  tha t  th e  b a lance  was  pa id  b y  the  

Ap p l ica n t  to  t he  Seco nd Resp ond e nt  to  s ecur e  the  ba lanc e .  

Inso fa r  as  i t  may be  ne ces sary  fo r  th is  Cour t  to  dea l  

the re wi th ,  i t  i s  c lear  tha t  sam e is  a n  expres s  and  n o t  a  tac i t  

te rm o f  t he  a gree ment  ( the  App l ic an t  ha v ing  m i sc ons t rue d  
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the  F i r s t  Resp ond ent ’s  s ub mis s i ons  in  res pec t  o f  th e  

in te rp re ta t ion  o f  t he  agre e ment  wh en the  p ar t ies  a t te mpt ed  

to  de f ine  the  issu es  in  the  jo in t  m inu te  as  de a l t  w i th  ear l ie r  

in  th is  judgm ent ) .  Ap p l ica n t  e lec te d  to p rov id e  secur i t y  in  

cash  ra th er  than  in  the  fo r m o f  a  wr i t ten  gu aran te e  wh ich  i t  

wa s ,  in  te rms o f  the  a gree ment ,  en t i t led  to  do .   Pa ym ent  o f  

the  ba lanc e  b y  the  Ap p l ican t  to  the  Se cond  Res pon dent  

secur ed  the  purch ase  p r ice  in  te r ms  o f  the  agre em ent  bu t  d id  

no t  d is charg e  the  App l i can t ’s  ob l i ga t ion s  in  te r ms o f  t he  

agree ment  to  pay  the  ba la nce  i n  te rms thereo f .   Tha t  

ob l iga t io n  wou ld  a nd  c ou ld  on l y  be  d isch arged  up on  t ran s fe r  

o f  the  p roper ty  a nd  pa ym ent  o f  th e  ba lan ce  b y  the  Sec ond  

Re spo nde nt  to  the  F i r s t  Re spo n dent .  In  ac ce p t ing  the  

ba lan ce  in  ca sh  f ro m the  App l i can t  the  Se con d Resp ond ent  

ac ted  as  th e  agen t  o f  the  App l i can t  and  no t  the  agen t  o f  the  

F i r s t  Re spo nde nt .  

 
   

[38 ]  Be f o re  the  ba lan ce  cou ld  be  pa id  to  the  F irs t  Re sp onde nt  i t  

wa s  s to len  b y  the  Se co nd Respo nde nt .   The  F i rs t  

Re spo nde nt  p la ced  t he  App l ic an t  on  te r ms to  pa y  the  

ba lan ce  wh i ch  the  App l i can t  h as  fa i led  to  do .   In  t he  

p remis es ,  the  F i r s t  Re spo nde nt  was en t i t led  to  can ce l  the  

agree ment .  I t  must  fo l lo w tha t  the  App l ica n t  i s  no t  en t i t led  to  

the  re l ie f  sou gh t  an d  the  a pp l ic a t ion  must  b e  d is mis sed .  
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Costs  

 

[39 ]  I t  i s  t r i te  tha t  (a )  c os ts  fa l l  w i th i n  the  gen era l  d is c re t ion  o f  

the  co ur t  and  t ha t  (b )  un l ess  unu sua l  c i r cu msta nce s  e x is t ,  

cos ts  nor ma l l y  fo l low the  resu l t .  No  such  c i r c um stan ces  were  

d rawn to  the  a t ten t ion  o f  th is  Co ur t .  In  the  p remis es ,  the  

Ap p l ica n t  sho u ld  be  o rdered  to  pay  the  c os ts  o f  th is  

app l ic a t ion .   

 

Orde r  

 

[40 ]  Th is  Cour t  mak es the  fo l l o wing  o rd e r :  

   

1 .  The  ap p l ica t io n  is  d i smisse d .  

   

2 .  The  Ap p l ica n t  i s  to  pa y  the  c os ts  o f  the  app l i ca t ion .    

   

 

 

 

 

 

 
B.C. WANLESS  



27 
 
 
 
 

ACTING JUDGE OF THE HIGH COURT 
GAUTENG LOCAL DIVISION 

JOHANNESBURG 
 
 

 
 
 
 
 
Date of hearing:        8 November  2023 
Date of judgment:     14 November 2023 
 
 
Appearances                                 
  
On behalf of the Applicant:   Adv. J. G. Botha  
Instructed by:     Postma Attorneys    
 
On behalf of the 1st Respondent:  Adv, M. Smit 
Instructed by:     Martin Pike Incorporated 
      ℅ Vos Attorneys    
 
 
 
 
 
 


