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Summary: Onyeneto v Minister of Police
Delictual claim – Unlawful arrest and detention – Whether established – Assault – Damage to property – Unlawful search – loss of income and compensation
The plaintiff instituted action proceedings against the Minister of Police (Minister), who is sued ex officcii for the alleged unlawful actions of the second and third defendants. The plaintiff claims against the defendants are for unlawful arrest; unlawful assault; unlawful search and confiscated goods; damage to property; and loss of income and compensation. The claims were substantially amended on three occasions. The current amount claimed in respect of the total heads of claims is an amount of R1 549 000.00. The defendants raised the plea of justification, denial, lawfulness and consent against all the claims. It was agreed by all parties that the issue of quantum for damages will be decided later.
The plaintiff testified that during 2011 he tried to sell a watch to one Derrick with the help of Mr Lephale. The plaintiff testified that he locked the shop and travelled in a taxi with Lephale to meet Derrick. On arrival, Lephale instructed the plaintiff to remain behind while he approached Derrick. When Lephale met Derrick, he noticed the latter lit a cigarette and several police vehicles and police officers in civilian clothes approached them. Suddenly, the officer came over to him and instructed him to lie down. He insists that they harassed him and enquired about the guns. He was searched and they took his cash money in the sum R4 500.00 and his cell phones. They were driven to the local police station.
At the police station he was pushed into a room. He was asked about the guns. The officers repeatedly and continuously assaulted him all over his body. He was suffocated with a plastic and teargassed. They drove with him to his shop in Sebokeng and on arrival he was taken out of the boot and dropped violently at the door of the shop. He lost consciousness but heard them ransacking the shop, pulling things down and damaging them.
On behalf of the defendants, Mr Ashok Ramcharan (“Ramcharan”), the sergeant in the South African Police services testified that on 27 August 2011 he received an intelligence report from Sergeant  Christein Pieterse (“Pieterse”)  that a certain  Derrick Rolf ( “Derrick”)’ was in danger because of the threats directed towards a drug addict by a Nigerian drug lord. The information was that Derrick was to be killed by fire arms. Upon the receipt of the information he made arrangements to arrest the suspect. He and Constable Thotsejane made arrangements for Derrick to meet the plaintiff.  Thereafter, they travelled to the scene where they took up their place at the arrange scene.  When the plaintiff met with Derrick, an agreed signal was given. They then proceeded to confront the plaintiff. 
Ramcharan further testified that he introduced himself to the plaintiff. He informed him of his business there and requested to search him. The plaintiff agreed. Immediately thereafter, they proceeded to the nearby police station. The purpose of the visit was to afford Pieterse to profile the plaintiff. When the profile work was concluded, they went to the plaintiff’s shop where they found a safe which contained CD and DVD without labels. They also took hot plate and the plastic containing the white powder and white solid staff and certain items from the property.

These items were properly secured for analysis as some white powder was found on amongst the items confiscated. After the search at the shop he decided to charge the plaintiff with the possession of illegal substance, possession of the counterfeit CD and DVD. The other three police officers testified to this effect.

With regard to unlawful arrest claim, the court found that the defendants have failed to discharge the onus on the balance of probabilities that the plaintiff’s arrest was justified. Further, the court found that the subsequent detention of the plaintiff was therefore unlawful because it was made on the basis on an unlawful arrest. On the unlawful assault claim, the court was of the view that if the alleged assault took place as it was testified, police officers at the detention facilities could have observed same. Further, the injuries would have demanded the immediate medical attention.  Accordingly, the court found that it was highly improbable that the assault took place. The court also dismissed the plaintiff’s unlawful search and confiscated goods; damage to property; and loss of income and compensation claims.
Held: The plaintiff succeeds in terms of the unlawful arrest and detention claims only.
