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SUMMARY

SPILG J (with MONAMA J and SENYATSI AJ concurring):

CONSPIRACY

· The offence of a conspiracy to commit a crime as with any other common law crime should have regard to the accused’s mens rea and his unlawful conduct.
· The case of R v Harris (1927) 48 NLR 330 was wrongly decided as it required a court to have regard to the subjective state of mind of the alleged co-conspirator in order to determine the accused’s actus reus.
·  Moreover Harris relied on the English case of R v Plummer [1902] 2 KB 339. Plummer has since been overruled by the then House of Lords in both the 1974 case of  R v Shannon and the 1985 case of R v Shannon.

· The actus reus is to be found in the conclusion of the agreement to conspire supported by evidence of the accused’s own acts, including not dissociating himself from the acts of the co-conspirator, post- agreement. But evidence of prior conduct may also support the actus reus. There should be enough ordinary evidential safeguards in place to treat the evidence of a co-conspirator with circumspection so as not to subvert ordinary principles
· An application of Harris creates absurdities such as not finding a conspiracy where there is an undercover operative in serious syndicated crimes where at the stage of arrest there conspiracy was concluded with only the operative being present despite the clear design to execute the substantive crime, whereas it would suffice for a conviction if a third conspirator was allegedly present, even if his identity is unknown.
· In addition ordinary principles of contract hold that, barring mutual error or misrepresentation, where a party expressly signifies acceptance of an offer in its terms then a binding agreement is concluded. In the conspiracy case of Moumbaris Boshoff JP also recognised that something less that consensus in the contractual sense would suffice and that in reality it is the sufficiency of evidence regarding the accused’s intent and conduct that determines whether the offence of conspiracy has been committed.  
