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In the matters between:
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	CHANGING TIDES 17 (PTY) LTD N.O
	                           Plaintiff 

	And
	

	MABILETSA, BOKANG SOLOMON
MABILETSA, LERATO
	              First Defendant
         Second Defendant

	THE CITY OF JOHANNESBURG 
	             Third Defendant


	CASE NO 30147/2018
ABSA BANK 
	                           Plaintiff

	And


	

	BELEBESI, NTHABALENG MONTWETSANA
	                      Defendant


SUMMARY
SPILG, J:
FORECLOSURE
· The issues were whether a defendant’s personal circumstances should preclude the creditor from taking a monetary judgment and foreclose on the mortgaged property. None of the defendants had a substantial defence to the merits
· The full court held in Absa Bank Ltd v Mokebe and related cases [2018] ZAGPJHC 487 that a court cannot grant a judgment for repayment of the loan prior to ordering a foreclosure of the property.
· A number of clear principles have emerged which in relation to residential property subject to a bond held as security for a home loan. These are set out in judgment
· Put broadly, one of the aims of the NCA is to enable a credit receiver to retain and ultimately own the property purchased while fulfilling his contractual obligations under the agreement or if he falls into arrears to have determined in a fair manner whether he will be able to pay the debt by a reasonable restructuring of his payment obligations. 
· Ordinarily the borrower is an existing customer of the bank with whom a personal relationship has developed at branch level. The relationship between Changing Tides and its customers is far more impersonal. 
· Two issues arose. The first was that the plaintiff appeared to have acquired the “debtors’ book” of Blue Banner and that there has been securitisation. This impacts on the relationship between the plaintiff and defendant. The plaintiff’s interest lies in collecting sufficient of its book in any one month even if the outstanding debt after  the property is sold in execution will be half a million Rand.
· In the Absa case the defendant fits the profile mentioned by Moseneke DCJ in 
Nkata of a person who “honestly runs into financial distress that precipitates repayment defaults.” The Constitutional Court impressed that in such cases: “The resolution of the resultant dispute must bear the hallmarks of equity, good faith, reasonableness and equality.”
· Where a plaintiff contends that it has explored all reasonable avenues short of foreclosure, it should indicate why the payment of only the interest portion of the current instalment for a short period (while possibly extending the bond period) is not a consideration that the court should take into account particularly if the bond has been in existence for a considerable time. 
