4

                   REPUBLIC OF SOUTH AFRICA

                    [image: image1.png]




 SHAPE  \* MERGEFORMAT 
[image: image2]
IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, JOHANNESBURG








                                  CASE NO: 27317/2018

	[1]     REPORTABLE:  YES / NO

[2]     OF INTEREST TO OTHER JUDGES:  YES / NO

[3]     REVISED.

          ______________                  __________________ 

          Date:                                        WHG VAN DER LINDE




In the matter between:
Cape Gate (Pty) Ltd





                                           1st Applicant

ACT (Pty) Ltd t/a CBI-Electric: African Cables




             2nd Applicant

Scaw South Africa (Pty) Ltd






             3rd Applicant

Naledi Ringrollers, a subsidiary of Naledi Holdings (Pty) Ltd                                                      4th Applicant

Consolidated Wire Industries (Pty) Ltd





              5th Applicant

Glotan Steel (Pty) Ltd







              6th Applicant

South African Role Company (Pty) Ltd                                                                                           7th Applicant

Emerald Safari Resorts                                                                                                                      8th Applicant

and

Eskom Holdings SOC Ltd







         1st Respondent

Emfuleni Local Municipality                                                                                                        2nd Respondent

National Energy Regulator of South Africa                                                                               3rd Respondent

The Premier, Gauteng Provincial Government                                                                        4th Respondent

SUMMARY 
[1] The applicants, manufactures in the municipal area of Emfuleni, initiated proceedings against the 1st and 2nd respondents, Eskom and Emfuleni Local Municipality, seeking a review of Eskom’s decision to interrupt the supply of electricity to Emfuleni, and in the interim to interdict Eskom from implementing interruptions in the bulk supply of electricity to Emfuleni. Emfuleni owes Eskom more than R1billion for electricity consumption and neglects to pay Eskom for ongoing consumption. Emfuleni reticulates the electricity to consumers such as the applicants, who dutifully pay Emfuleni for the supply of electricity from Eskom, and would be forced to shut down if their electricity supply was interrupted. 
[2] Emfuleni was in arrears with payment owed to Eskom of R205m by September 2016 and since various interactions to address this and several payment arrangements (including by an  order of court) between them were engaged to no avail. Also, during this time some of the applicants made submissions to Eskom proposing direct payment and highlighting the harm they would incur if their electricity supply was interrupted. In June 2018, the Gauteng Provincial Government made it clear they were working with Emfuleni to provide institutional support, with the Gauteng MEC for Finance writing to Eskom to notify them of the Provincial Government’s intervention in terms of section 139(1)(b)(i) of the Constitution, read with section 139 of the Local Government: Municipal Finance Management Act, 2003 (“MFMA”), and further requesting Eskom to not interrupt bulk supply of electricity pending submission of a financial recovery plan, which would be concluded within 90 days after the date of the letter. Emfuleni counter-applies for an order to stay all legal proceedings, under the MFMA, on the basis that the Provincial Executive has intervened and that a final recovery plan is likely to fail without the protection of such a court order. The 3rd respondent did not participate in the proceedings. 
[3] The court held it will not grant restraining relief against an organ of state without the applicant first having established the four Setlogelo requirements. The court noted that reliance on a right to just administrative action has as its precondition the existence of another right. The court generously interpreted “right’ according to Walele v City of Cape Town and further, relying on Joseph and others v City of recognised that a “special cluster of relationships” exists between the applicants and respondents saying Emfuleni is merely a conduit as Eskom is aware the electricity it supplies is reticulated to the applicants, and as such Eskom has a public law duty to supply electricity to the applicants. 
[4] The court found that the applicants have at least a right directly enforceable against Eskom, in a broad public law sense, to insist that Eskom discharges its public law duty of the supply of electricity downstream to Emfuleni, duly and properly in a manner which accords with constitutional values and is responsible, respectful and fair. The court found that the applicants have no alternative remedy; however Eskom would not be destroyed if the interruption is not implemented. The court further found that the decision to interrupt supply could not, reasonably or rationally speaking, given Emfuleni’s financial crisis, bring it the payment Eskom suggested it would. Accordingly, the court held the applicants have shown that the decision to interrupt electricity supply is potentially reviewable under the Promotion of Administrative Justice Act, 2000.  
[5] The court found that a dispute (concerning non-payment and the manner and timing of its resolution) exists between Eskom and Emfuleni for purposes of section 41(3) of the Constitution and accordingly referred the dispute back to the organs of state. The court granted the interim interdict pending the resolution of the dispute between the organs of state within six months of date of the order. Further, held in the event the dispute is not resolved within six months, any party may set down the application for determination of the review of the decision by Eskom. The court dismissed Emfuleni’s counter-application in terms of the MFMA, in light of the reference of the matter back to the organs state. 
[6] The court ordered the applicants to discharge the debts they incur to Emfuleni in respect of ongoing supply of electricity by making direct payments to Eskom at the rate of the Eskom tariff and furnishing Emfuleni with proof of such payment for the persistence of the interim interdict; and by making payments direct to Emfuleni of the Emfuleni margin.
