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1. The plaintiff has instituted action against the defendant for damages arising
out of injuries sustained on 4 November 2011. He says that he was injured
when thrown from a moving train after having being robbed. The doors of the

train were open at the time.



The plaintiff testified. He was a most unsatisfactory witness. Even though he
testified through an interpreter he was evasive on even simple issues. He
insisted that he was thrown from the train between President station and
Driehoek station where there was no platform. He insisted equally that he was
thrown off the train at Driehoek station.

The robbery is not referred to in the pleadings drawn on the plaintiff's behalf.
They suggest only that he was pushed off the train by other commuters.

The plaintiff said that the train he was on had only a few passengers. His
pleadings allege, in paragraph 3.11 of his reply to a request for further
particulars that the train was overcrowded.

The evidence of the robbery and that the train held only a few passengers
appear to be recent fabrications.

Ms Matlaletsa testified that she was a guard on duty at the time at Drichoek
station. She was standing between platforms. She saw two trains arrive at the
same time. She saw the plaintiff leave one train and aftempt to board the
other. As the plaintiff ran towards the train, its doors closed on him. The train
was moving. The plaintiff tried to open the doors of the moving train but fell

down between the platform and the train.

Ms Matlaletsa said that she had not told a superior that she had witnessed the
event. Then she contradicted herseif. Apart from this, her evidence was a lot

more plausible than that of the piaintiff.

At the request of the plaintiff's counsel, | allowed into evidence a report by Mr
Chuma, a security officer of the defendant. | did so as it was receivable being
a document discovered by the defendant. This report indicates that there was
no witness to the accident. Mr Ralikhuvhana for the plaintiff, submitted that
because Ms Matlaletsa had said in evidence that she had given a written
statement soon after the event to Mr Chuma, read with the fact that a copy of
her statement is not discovered by the defendant, read with the defendant's
failure to call Mr Chuma who was available as a witness, leads to the
inference that Ms Matlaletsa’s evidence is a fabrication. It is notionally
possibie that her version is a fabrication but I think that this in unlikely. it is not
clear when exactly Ms Matlaletsa gave her statement to Mr Chuma. His report



is dated 4 November 2011 that is the date of the incident but it is as likely that
she gave her statement to him before he signed it as after he signed it. The
statement of Ms Matlaletsa has not been discovered. There is no evidence
that it is or was in the possession of the defendant either now or at the time of

discovery.

9. Ms Matlaletsa does not recall the relevant part of her statement. In my view
this aspect is neutral. It is not more likely than not that Ms Matlalesta’s

satement contained a version different to the one she gave in court.

10.  Mr Ralikhuvhana says that the defendant’s failure to call Mr Chuma proves
that the defendant has something to hide and that therefore Ms Matlaletsa’s
evidence is false. Mr Opperman for the defendant conceded that there is no
reference in Mr Chuma’s report to Ms Matlaletsa’s written statement. This
aspect of the defendant’s case is unsatisfactory. However, | am unable to

draw the inference contended for by the plaintiff.

11. In any event, the plaintiff's version is so unreliable that it cannot stand in the
face of the defendant’s evidence. The plaintiff has the onus and he has not
discharged it. I cannot hold that his evidence is better than the defendant’s

case.
Order
1. The plaintiff's action is dismissed with costs.
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