
\  t v ' & \

IN THE HIGH C O U R T OF SOUTH AFRICA

In the matter between:

THE HIGH C O U R T OF SOUTH AFR ICA i I
(T R A N S V A A L  PR O V INC IAL DIVISION) | ^  \ 0 ^  1^0 0*2  '

IE NO. A423/2008:5/9/2008 ^

JJC7r
M ONW ABISI N IKANE GUMEDE A PPE LLA N T

and
THE STATE  RESPONDENT

J U D G M E N T

MAVUNDLA, J.,

[1 ] T h e  a p p e lla n t, w a s  c o n v ic te d  a t th e  R e g io n a l c o u rt B e n o n i 

on  13  M a y  2 0 0 4  on  a  c o u n t o f  th e ft o u t o f  a  m o to r  v e h ic le  in 

th a t h e  u n la w fu lly  a n d  in te n tio n a lly  s to le  a  h a n d b a g  w ith  its 

c o n te n ts  o u t o f  m o to r  v e h ic le  w ith  re g is tra t io n  n u m b e r J X W  70 3  

G P  th e  p ro p e r ty  o f  o n e  D ia n a  F e rre ira . T h e  a p p e lla n t w a s  

s e n te n c e d  to  8 y e a rs  im p r is o n m e n t.

[2 ] T h e  a p p e lla n t is a p p e a lin g  a g a in s t  b o th  th e  c o n v ic t io n  a n d  

s e n te n c e  a f te r  he  w a s  g ra n te d  le a v e  to  a p p e a l a g a in s t b o th  th e  

c o n v ic t io n  a n d  s e n te n c e . T h e  n o tic e  o f  a p p e a l re fle c te d  a t 

p a g in a te d  p a g e  7 2  w a s  p re p a re d  b y  th e  a p p e lla n t h im se lf. 

In s te a d  o f  ta b u la t in g  th e  g ro u n d s  o f  a p p e a l as  it is  e x p e c te d  o f 

a n  a p p e lla n t, th e  a p p e lla n t is re h a s h in g  h is  v e rs io n  he  g a v e  in 

co u rt. W ith  re g a rd  to  s e n te n c e  th e  a p p e lla n t is  m e re ly  s ta t in g
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h is  ve rs io n . T h e  a p p e lla n t c a n n o t be  fa u lte d  fo r  th e  fa ilu re  to  

ta b u la te  th e  g ro u n d s  o f  a p p e a l as it w o u ld  be  e xp e c te d  w h e re  

th e  a p p e a l is be in g  n o te d  b y  an a tto rn e y . W  e sha ll c o n d o n e  

n o n e th e le s s  th e  s h o rtc o m in g s  I h a ve  p o in te d  ou t and  d e a l w ith  

th e  a p p e a l, e s p e c ia lly  h a v in g  re g a rd  to  th e  fa c t th a t th e  

a p p e lla n t is be in g  a s s is te d  b y  c o u n se l in s tru c te d  b y  th e  P re to ria  

J u s tic e  C e n tre  w h o  h a s  a lso  su b m itte d  h e a d s  o f a rg u m e n t on 

b e h a lf o f the  a p p e lla n t.

[3 ] T h e  a p p e lla n t w h o  w a s  d u lly  le g a lly  a s s is te d  d u rin g  th e  tr ia l, 

p le a d e d  n o t g u ilty  to  th e  a fo re s a id  co u n t. T h e  a p p e lla n t d iced  

to  e x e rc is e  h is rig h t o f  s ile n ce .

[4 ] T h e  c o n v ic t io n  o f  th e  a p p e lla n t is p re m ise d  o n  th e  e v id e n c e  o f 

M s  D ia n a  F e rre ira  w h o  is th e  c o m p la in a n t in the  case ; Mr. 

M ich a e l M o h la p e  w h o  w itn e s s e d  th e  in c id e n t in re su ltin g  to  the  

c h a rg e s  a g a in s t th e  a p p e lla n t and  a lso  ch a se d  a fte r th e  

a p p e lla n t and  e v e n tu a lly  a p p re h e n d e d  th e  a p p e lla n t. T h e  

a p p e lla n t te s t if ie d  in h is  ow n  d e fe n c e  and d id  no t ca ll a n y  

w itn e s s e s  e ith e r o n  th e  m e rits  o r  on  se n te n ce .

[5 ] T h e  c irc u m s ta n c e s  o f  th e  c a s e  a re  b r ie fly  th a t M s. F e rre ira  had 

s to p p e d  a t red  ro b o t a n d  h e r c a r ’s w in d o w  w a s  b ro ke n  a n d  he r 

h a n d b a g  w a s  g ra b b e d  by w h a t sh e  d e s c rib e d  in he r e v id e n c e  

b y  a “ b la c k  th in g ”. S h e  d id  n o t se e  w h o  b ro ke  he r w in d o w  nor 

w h o  g ra b b e d  h e r h a n d b a g . A fte r  s h e  had re co ve re d  fro m  he r 

m o m e n ta ry  s h o c k  s h e  p ro ce e d e d  to  th e  B e n o n i p o lic e  s ta tio n
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w h e re  re p o rte d  th e  in c id e n t. W h ile  th e re  th e  a p p e lla n t w a s  

b ro u g h t to  th e  p o lic e  s ta t io n  a n d  s h e  w a s  in fo rm e d  th a t th is  is 

th e  p e rs o n  w h o  w a s  a p p re h e n d e d  fo r  b re a k in g  in to  h e r m o to r  

v e h ic le . S h e  w a s  s e e in g  th e  a p p e lla n t fo r  th e  f irs t t im e  a t th a t 

m o m e n t.

[6 ] T h e  a c c u s e d  w a s  c o n v ic te d  o n  th e  s tre n g th  o f  th e  e v id e n c e  o f 

th e  s e c o n d  S ta te  w itn e s s e s , M r. M ic h a e l M o h a p e . T h e  e ffe c t o f 

h is  e v id e n c e  is th a t th e  a p p e lla n t is th e  p e rs o n  w h o  b ro k e  the  

w in d o w  o f  th e  c o m p la in a n t ’s m o to r  v e h ic le  a n d  he h a n d e d  it 

o v e r  to  th e  p e rs o n  w h o  w a s  in h is  c o m p a n y  an d  th e y  b o th  ran 

in to  a  p a s s a g e , M r. M o h a p e  s e t p u rs u it a fte r  th e  tw o . H e  co u ld  

n o t d r iv e  th ro u g h  th e  p a s s a g e  th e  tw o  ha d  ra n  in to  . H e  g o t o u t 

o f  h is  m o to r  v e h ic le  a n d  s e t p u rs u it  o n  fo o t . T h e y  ra n  to  a 

c e ra t in  p la c e  c a lle d  B e n o n i P la z a  o r  m a ll. H e  fire d  a w a rn in ig  

s h o t a t th e  tw o  c o m m a n d in g  th e m  to  s to p  b u t th e y  d id  no t. T h e y  

s p lit  a n d  ra n  in to  d if fe re n t d ire c t io n s . H e d e c id e d  to  ru n  a f te r  th e  

a p p e lla n t w h o m  h e  c a u g h t u p  w ith . H e  a s k e d  th e  a p p e lla n t w h y  

w a s  he  d o in g  th a t. T h e  a p p e lla n t re s p o n d e d  b y  sa y in g  th a t he  

w a s  ta k in g  a  c h a n c e  h e  w a s  h u n g ry .

[7 ] T h e  v e rs io n  o f  th e  a p p e lla n t w a s  th a t he w a s  n o t in v o lv e d  in th e  

a lle g e d  o ffe n c e . H e  h a d  a lig h te d  fro m  a ta x i. H e  w a s  w a lk in g  to  

th e  c e n tre  o f  th e  to w n  to  w h e re  h e  w o rk s  in w a s h in g  ta x is  a t a 

ta x i S a s o l T a x i R a n k . H e  w a s  a p p re h e n d e d  b y  th e  s e c u r ity  

o f f ic e r  w h o  a c c u s e d  h im  o f d a m a g in g  o r  b ra k in g  a c e r ta in  m o to r  

v e h ic le ’s  w in d o w . H e  w a n te d  to  e x p la in  b u t he  w a s  n o t g ive n  a y
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cha n ce  to  do  so . H e s a id  th a t he w a s  a rres te d  a t th e  c o rn e r o f  

V o o rtre k k e r and  A m p th ill A ve n u e .

[8 ] T h e  m a g is tra te  re je c te d  the  ve rs io n  o f the  a p p e lla n t and 

a cce p te d  th a t o f the  S ta te  and  fo u n d  th a t the  se cu rity  o ff ice r M r 

M o h a p e  w a s  a re lia b le  w itness .

[9 ] M s. H e n ze n  has s u b m itte d  th a t the  m a g is tra te  m isd ire c te d  

h im s e lf in fin d in g  th a t M r. H o h a p e ’s e v id e n ce  w a s  re lia b le  and 

th a t he had  p o s it ive ly  id e n tifie d  th e  a p p e lla n t as be ing one  o f 

the  c u lp r its  w h o  he had  be en  pu rsu in g  fro m  the  m o m e n t he sa w  

the m  ru nn ing  a w a y  fro m  th e  sce n e  o f  th e  b rak ing  o f the  

c o m p la in a n t’s m o to r ve h ic le . S he  fu r th e r sub m its  th a t th e  on u s  

o f  p ro v in g  its ca se  re s t on  th e  S ta te  and th a t th e re  is no on us  

on th e  pa rt o f the  a p p e lla n t and  th a t if h is ve rs io n  is re a so n a b ly  

p o ss ib ly  tru e  th e n  he is  en title d  to  an acq u itta l.

[10 ] M r. S ib a ra , on  b e h a lf o f  th e  S ta te  su b m itted  th a t the  m a g is tra te  

co rre c tly  a cce p te d  th e  e v id e n ce  o f th e  S ta te  w itn e sse s  and  

re je c ted  th a t o f the  a p p e lla n t. H e, in te r a lia , su b m itted  th a t the 

a p p e lla n t w a s  p o s it iv e ly  id e n tified  as  be ing  one  o f th e  cu lp rits  

by M r. M o h a p e  b e c a u s e  he  n e ve r los t s ig h t o f  the  a p p e lla n t 

w h ile  he  w a s  g iv in g  c h a s e  a fte r h im .
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[11] Where the identity of the accused person depends on the 

evidence of a single witness, it is trite that the evidence of that 

single witness must be approached with caution.1 Generally the 

evidence of a single witness is accepted if such evidence is 

satisfactory in all material respect or there is corroboration,2 and 

the witness is truthful.3 It is important to look at, inter alia, the 

opportunity the identifying witness has had to see the identified 

person, whether the identified person is known to the identifying 

person, the illumination and the prevailing circumstances. One 

must also look at whether there is real risk of an error by the 

identifying witness.4

[12] Mr.Mohape in his evidence in chief that he was the second car 

parked at the robot. He felt something like a bang on the door 

and afterwards he heard a lady screaming. That is when he 

looked at his right hand side mirror and saw a person crashing 

or jumping over to the right hand side pavement. He suspected 

something5. Under cross examination he said that “I saw a 

person running away from a person who was screaming. I ran 

across the Street, as a security officer, that is when I realised

1 R  v  M o k o en a  1956 (3 )  S A  81 ( A )  A T  85----6; S v  Le sed i 1963 (2 )  S A  471 ( A )  at 4 7 3 F ; S v  Sau ls and
O thers 1981 (3 )  S A  172 at 180E----G );  L ebu ru  v  S  [2 0 0 3 ] 2  A L L  S A  531 (N C )  at 535d-g
2 S v  A rtm an  and A n o th e r  1968 (3 )  S A  3 3 9  ( A )  at 341A - B  .
3 S v  S ith o le  and O thers 1999 ( l )  S A C R  5 85  <W ) at p591
4 S v  S ith o le  (supra) at 5 9 1 e - f  the Court sa id  that: W h ere  a c on v ic t io n  depends on  that e v id en ce  alone, a 
cou rt must qu ite o b v io u s ly  b e  satis fied  that the  w itn ess  is truthful. W h a t is perhaps m ore  im portant, though, 
is that there must be n o  reasonable  doubt th a t the w itness is not m istaken . In our v ie w  that w i l l  g en era lly  
requ ire  som eth in g m ore  than the m ere  assertion  b y  the w itness that he has correc tly  id en tified  the cu lprit it 
the inherent risk  o f  e rro r is to  b e  guarded  against. It m ay be  that the person  concerned  is w e l l  la io w n  to  the 
w itn ess  O r  it m ay  be  that the person  has s om e  d is tin c tive  feature. B u t on ce  one  accepts that there is an 
inherent poten tia l fo r  m istaken  id en tifica tion , w h ich  a court is bound  to  do, it w ou ld  seem  to  us that w ithou t 
som eth in g m ore, the m ere  assertion b y  a w itn ess  that he recogn izes  the o ffe n d e r  w ill se ldom  s u ffic e

5 Page 8 line 5-11.
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th a t th e re  w a s  a b u rg la ry .6 In h is  e v id e n c e  in c h ie f h e  s a id  th a t 

a fte r  s e e in g  th e  tw o  b o ys  ru n n in g  a w a y  he  th e n  fa c e d  th e  

o n c o m in g  tra ff ic .7 I u n d e rs to o d  h is  e v id e n c e  in c h ie f  to  b e  th a t 

he  w a s  s ta t io n e ry  in h is  m o to r  v e h ic le  w h ic h  w a s  se co n d  m o to r 

v e h ic le  a t a re d  ro b o t .8 H is  e v id e n c e  is s e lf  c o n tra d ic to ry  

b e c a u s e  in h is  e v id e n c e  in c h ie f  he  sa id  n o th ing  a b o u t he 

ru n n in g  a c ro s s  th e  s tre e t.

[1 3 ] in  h is  e v id e n c e  in c h ie f  he  sa id  th a t he  s a w  “p ie ce s  o f g la s s e s  

fro m  h is  a rm . I s u s p e c t th a t s o m e th in g  w a s  w ro n g .”9 H e  a lso  

s a id  th a t h e  s a w  o n  th e  a p p e lla n t “p ie ce s  o f b lo o d  fa llin g  fro m  

h is  h a n d .” 10 H o w e v e r, u n d e r c ro s s  e x a m in a tio n  h e  sa id  th a t th e  

a p p e lla n t ha d  no in ju r ie s 11. If in d e e d  M r. M o h la p e  ha d  se e n , as  

he  p u t it “ p ie c e s  o f  b lo o d ” fro m  th e  a rm  o f  the  p e rso n  w h o  he 

s a id  w a s  th e  a p p e lla n t a t th e  tim e  w h e n  he  h a n d e d  th e  ba g  to  

h is  c o m p a n io n , it w o u ld  h a v e  b e e n  e x p e c te d  th a t in ju r ie s  w o u ld  

h a v e  b e e n  p re s e n t on  th e  p e rs o n  w h o  he s u b s e q u e n tly  

a p p re h e n d e d . T h e  fa c t  th a t th e  a p p e lla n t had  no  in ju r ie s , te n d  

to  g iv e  s o m e  c re d e n c e  to  th e  v e rs io n  o f  th e  a p p e lla n t th a t he  

w a s  n o t a t th e  s c e n e  o f  c r im e . T h is  m a te ria l d is c re p a n c y  b r in g s  

d o u b t w h e th e r  th e  a p p e lla n t is  in d e e d  th e  p e rso n  w h o  M r.

8 Page 12 line 2-5
7 Page 8 line 16-17.
a Page 8 4-6: “ I was in the second lane from the right side and there wag motor vehicle in front o f  mine 
your worship. I was second car parked at the robot. That is when, as I was parked at the red robot.’

9 (page 8 line 13-14)
10 Page 10 line 7-10: “ N ow , the accused be fo re  court, which one o f  the two was he, was he the one who 
wsa carrying the handbag, or the one who received  the handbag?- H e was carrying the handbag and 1 saw 
pieces o f  biood falling from  his arm. H e handed over the short one the handbag he had."

Page 18 line 11-12; “ D id  you notice any injuries on the person o f  the accused when you arrested him, 
there on his hands/-No injuries.”
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Hohlape saw  at the scene of crime. Mr. M ohlape’s insistence 

under cross exam ination that he saw w hat the persons did at 

the crim e12 does not ta lly w ith his earlier in chief evidence.13

[14] The d iscrepancy that I have jus t pointed out clearly 

dem onstrate tha t Mr. M ohlape’s evidence is unreliable. It is not 

safe to convict the appellant on the strength o f the evidence of 

th is w itness, v ide S v S ithole case footnote 4 (supra). Besides 

the appellant bears no onus to prove his innocence14. Any 

doubt that arises on the S tate ’s case m ust benefit the appellant. 

The m agistrate need not believe the appellant, it suffices if his 

version is reasonably possibly true. As I have indicated herein 

above the absence of any injury on the part o f the appellant 

negates the possibility that he is the person who broke the 

w indow  of the com pla inant’s m otor vehicle, as testified to by Mr. 

Mohlape.

[15] In the light o f w ha t I have stated herein above, I am of the view 

tha t the m agistrate m isdirected him self in convicting the 

appellant o the  strength o f the evidence of Mr. Mohlape. The 

m agistrate should have found that the S tate had not proven 

beyond reasonable doubt the doubt o f the appellant. The

12 P age  13 line  17-22: “ W e  ag ree  w ith  each other, you  o n ly  saw  the p eop le  running., you  n ever  s aw  what 
happened behind, is that so?— I sa w  what they d id  behind m e. W hat is it that they d id?- T h e y  h it the m otor 
v eh ic le  w in d o w , o r  b roke  the m o to r  veh ic le  w in do w . It w as the tallest am ongst the tw o .”

Page  12 line  1-5: “ B e fo re  you  cou ld  g iv e  chase, d id  you  see w h at actua lly  happened, o r d id  y ou  see the 
car that w as a lle g ed ly  broken ?— I saw  a person running aw a y  from  a person w h o  w as scream ing. I ran 
across the street, as a secu rity  o ff ic e r ,  that is w hen I rea lized  that there w as a burglary  in the car, p eop le  
broke, o r  dam aged  the car.”
14 V id e  S v  L ieb en b erg  2005 (2 )  S A C R  355 (S C A )  at 35Si-359b.
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