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IN THE +IGH COURT OF SOUTH AFRICA

ANSVAAL PROVINCIAL DIVISION

(TRANSVAAL PRO AL DIVISION) 5/ 10255
in the matter between: ' Case No: 14302/03

~ RICO BERNERT DELETE WHICHEVER (S KOT gpn:t:sa@’amtﬂ

(1] REPORTABLE: YESINO,
2) OF INTERSST TO OTHER JUDGES: YESINC.
ABSA BANK LIMFTED REVISED, - l Defendant

and ‘

JUDGMENT

RANCRHOD, AJ:

[1] in thig malter the Plaintiff an adult businessman initially
preferred =thrée atternative claims against the Defendant, a company |
with fimited fiability duly registered in terms of the statutes of the
Reputiic of Sc:uth Africa. Although not expressly alleged by the
-;F’.iai_ﬁtiff, it was implicit and never contradicted, that the Defendant is a

registered bank. On the contrary, in its amended plea, the Defendant

pleaded that it is a registered bank in terms of Chapter ! of the
Banks Act, 1980. Before the tial, liability was separated from
quanturn with regard to sl three alternative claims. Ultimately, the
3
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Phaintiff persisted only with the second of these alternative claims,

described in the Plaintiff's heads of argument as “Delictual Claim 2",

[2] This claim is as follows (as formulated in paragraphs 12 to 18 of
the Plaintiff's amenided particulats of claim):
“12. During or about September 1999, to the knowledge of the
Defendant, the cedent [ie. Rotrax Cars International CC, a
close corporation duly registered according to the statutes of
the Republic of South Africa with registration Vnumber
| CK95M0067/23, as defined in paragraph 3 of the amended
particulars of claim], duly represenied: by the Plaintiff in Dubai,
entered into & written ‘agreement with the Al Fawaz Group of
Dubai, duly represented by Sheik Fawaz Bin Abduliah al-
Khalifa, in -order to obtain finance ftom such group for the
manufacturing of a motor vehicle calied the £t Macho Jeep. A
copy of the said agreement is annexed hereto, marked
Annexure ‘C’.
13 13.1 On 30 May 2000, Routiedge Modise, acfing on
behalf of the Defendant informed Emirates Bank (the

financial institution used by the Al Fawaz Group), in

]
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writing that a letter dated 12 October 1989 with reference
number A62961 on the letterhead of the Defendant, with
the heading 'Verbiage of Bank Guarantee’ (annexed as
Annexure ‘A’ hereto), was issued by a person not
authorised thereto, was issued in irregular circumstances
and should be disregarded by you(sic), thereby implying
that the .cedent obtained the said letter from the
Defendant, under iﬁag-uiar circumsiances. and thereby
further implying that the cedent did so fraudulently. A
capy of the said undertaking (sic) is annexed as Annexure
‘A’ [but see above] and a copy of the letter is annexed
hereto marked Annexure ‘D’
“43.2 Duting or atiout 2002 the cedent became aware that
represeritatives of the Defendant, whese identity is to the
Plaintiff uriknown, ‘dcting within the course and scope of
their employnient, blacklisted the cedent with the
International 'C'}'ﬁa‘ﬁher of Comirmesce.

“14. The aforesaid acts were wrongful and were dons

intentionally, alternafively negligently by ‘the Defendant,

R4
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alternatively its representatives acting aforesaid, who acted in
the foliowing manner: |
“14.1 They failed to asceriain the frue position and
circumstances under which, Annexure ‘A’ the undertaking
- (sic) was obtained by the cedent from the Defendant;
“14.2 In the alternative, the Defendant, alternatively its
fepres&-ntétives were aware of the circumstances under
which Annexure ‘A’ was obtained by the cedent from the
Defendant. |
“15. The Defendant, alternatively their representatives were
aware that in the event that _tﬁe cedent was blacklisted with the
International Chamber of Commerce and/or was presented to
the Ernirates Bank as acting under dubious circumstances,
such facts would come te the knowledge of the Al Fawaz Group
and that under the said circumstances the Al Fawaz Group
would ne ionger be willing to do any business with the said
cedent, including the manufacturing {of] the said motor vehicles,
and that shouid the cedent be bké‘czklis,ted, ne Triple A bank or
- any othet findnchal institution would do business with the

cedent.
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“16. As a direct conse.;guen'ce of the aforesaid E:Onduftt of the
Defendant, the cedent was unable to obtain further finance for
the manufacturing of the said vehicles.
“17. The Al Fawaz Group as a result of the aforementioned
acts by the Defendant, aiternatively rts reprasentatives, refused
to do any business with the cedent.
“18-._ As a result of the foregoing the cedent suffered damages
compuied as follows:
“18.1 Gét up costs expended and lpst to the amount of R
115 260 000,00 {one hundred and fiteen milion two
hundred and sixty thousand rand);
In the aiternative to 18.1 above: '
“18.2 Orders procured for the manutaﬁuring of 150
vehicies representing a loss of R 250 000,00 per vehicie, -
in total an amount of R 37 500 D0G. 0O:
“18.3 Anticipated orders for-a further 10 000 vehicle over
five years at & loss of R 15 000,00 per vehicie, in total an
amount of R 150 000 G00,00.
“Wherefore Plaintiff ¢laims in reapact of Claim 2:

“1.  Payment of the amounit of R 115 269 600,00
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2. In the altérnative to prayér 1 above payment of the
amount of R 187 650 000,00;

3. Interest on the capital amount set out in prayer 1,
alternatively prayer 2 a temgore morae; |
‘4. Costs-ofthe action;

‘5. Further and/or alternative relief

3] Annexure *C™to the amended particulars of ctaim is 2 copy of a
prolixr Joint Venture Agrsement (JVA) entered ‘into between the Al
Fawaz Graup (UAE DUBAI Trade Licence Number 505531)
represented by Sheik Fawaz Bin Abdultah Al-Khaiifa (Sheikh Fawaz)
and the cedent (i.e. Rotrax Cars International e CKE5/40067/23),
represented by the Plaintiff with a view fo the Group purchasing 51%
shareholding (sic) of the close corporation as having the exc!usiﬁe
right to market and ranufacture the B! Macho Motor Vehicle and

4]  Annexure A" 5 a letter written ostensibly on an official
letterhead of the Defendant (Brookiyn Branch) under “Ref Nao:

AB2961” by Mr Louis Coetzee, Relationship Managsr, addressed to
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Mr Majid Al Yousuf, The Credit Officer, Emirates Bank International,

Baniyas Square Branch, P.O. Bax 2923 Dubai, concermning: Verbiage

of Bank Guarantee. It is dated 12 October 1998. (Annexure “A” of the
Particulars of Claim is identical to annexure “A" to Defendant's plea.

Annexure “B” to the plea is also identical to “A” except that “A” is

* addressed to “The Credit Officer” a “Mr Majid Al Yousef" of Emirates

Bank international, whereas ‘B is addressed to “The Branch
Manager” “Mr Halah Moharrmedd" of the same bank. The reference

numbar on both is the same.

5] Annexure ‘D7 to the Particulars of Claim is a letter dated 30

May 2000 ostensibly written on an official lstterhead of Routiedge

Modise Attorneys 'on hehalf of that firm under the reference Mr A

Joubert/jc to the selisame Credit Officer referrad to above (Ref: Mr

Majid Al Yousuf) and headed: “Our Client; Absa Bank Limited” and “In

Re: “erhiage of Bank Guarantee’.”

[6] Inthe amended plea (and, more particularly, in paragraphs 15
to 21 thereof), the .Defendant pleaded as follows to Plaintiff's Clajm 2:

“15, Ad paragraph 12.
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“15.1 The Defendant denies this paragraph.

“16.2 Alternatively, and in the event of the above Honourable
Court finding that the Plaintiff and the Al Fawaz Group executed
the agreement; being [Annexure] ‘C’ to the particulars of claim,
the Defendant denies that a valid and/or fawful andior
enforceable agreement came inte being for the following
reasons;

15.2.1 the Bsfendant denies the existence of a legal entity

Known &s the Al #awaz Group:
15.2.2 the Defendant denies the authority of the

representative of the Al Fawaz Group;

152.3 the agreement contravened sectian 29 of the Close

Corparations Act, 1984 in that the Al Fawaz Group
is not.a natural perses as contemplated in section
29(1) of that Act;

1524 the agreement congfituted a contravention of
regulations 3(T)e) and 10¢1)(c); and

15.25 Clause 2.1 of the agreement was not capable of
being performed in that no South African banking

institution has a ‘triple A rating’.
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™86. Ad paragraph 13.
“16.1 The Defendant repeats paragraphs 10.1 to 10.3 above
{fwhich read as follows:

“10.1 On 15 December 1999, and in terms of
international banking practice, the Defendant
forwarded & lefter (including certain
annexures) to the Internationali Chamibers of
Commerce, Commercial Crimes Services in
Lendon, & copy whereof (including the
annexures) is annexed marked 'A’.

“10:2 During 2000 the Defendant launched two
applications under case number 3442/2000
and 14346/2000 fo retrieve and regain
possession of fake financial instruments
issued unlawfully and unautherised on ifs

~ letterhead,

“10.3 On 13 May 2000 Roeutiedge Modise Attorneys,

i representing the Defendant, forwarded 2 letier

dated 30 May 2000, being [Annexure} B' to
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the particulars of claim, to the credit officer,

Emirates Bank international”].

“16.2 Save as aforesaid, the Defendant denies this paragraph.

“17.
18,
“18.
F20.

21.

Ad paragraph 14. The Defendant denies this paragraph.
Ad paragraph 15. The Defendant denies this paragraph.
Ad paragraph 16. The Defendant denies this paragraph.
Ad paragiaph 17. The Defendant denies this paragraph.

Ad paragraph 18. The Defendant denies this paragraph.”

[71  Annexure “A” to the amended plea appears on the face of it to

be & copy of Annexure “A” to the amended particutars of claim.

[8] The Defendant did not pursue is special plea of presefiption;

hor did it

persist in its denial of the cession (alleged in paragraph 3 of

the amended patticulars of claim and initially denied in paragraph 7.1

-~ of the amended plea) by the cedent (Rotrax Cars International cc) to

the Plaintiff of s supposed claim against the Defendant, The

arguments in regard-to.issue estoppel were glso not proceeded with.
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8]  As ! said in the end Plaintiff decided to rely only on Claim 2. 1
will therefore primarily deal with the evidence insofar as it relates to

that claim.

{10] - Five withesses gave evidence on behalf of the Plaintiff, They
were the Plaintiff himself, Mr Fowler, Mr Thornton, Mr Fanjek and

Sheikh Fawaz.

[11] Plaintiff sketched the background relating to him uitimately
appeinting @ Mr Vanjeck to, on his behalf, obtain Annexure “A” to the
particulars of claim (the so-called “Verbiage of a Bank Guarantee”)

from the Defendant. He testified that —

1.1 ROTRAX CARS INTERNATIONAL CC ("Rotrax") of
which the Plainfiff is the sole member, is a motor vehicle
manufacturer and developed the Ei Macho motor vehicle. The
Pigintiff is the owner of the design of the El Macho and the
infellectual property rights relating thereto. Plaintiff is a motor

mechanic by training.

11
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112 The car was tested by the South African Bureay of
Standards [SABS] and a car manufacturing license was issued.
The SABS ma'nufacturing- licence entails that the vehicle can be
produced in South Affica to standards known as ISO 9000 and
up to ISO 9008 for commercial and civiian use. The vehicie
when produced is regarded &s being. road worthy and it is not
necessary to obtain a roadworthy certificate when it is sold.
The owner of such a motor vehicte licenice is also enfitled to
export the vehicie without a roadworthy certificate or other
documentation required, apart from the usual export

documentatior:.

11.3 A prototype of the vehicle was exhibited in co-operation |
with ARMSCOR at a milifary exhibition in Santiago, Chile in
March 1994 There was fremendous interest in the vehicle.
Thereafter the vehicle was exhibited, again in close corporation
with ARMSCOR, at an exhibition in South Africa, where the.
vehicle. was slung undemeath a helicopter for quick

deployment. This took place in October 1994. Thereafter, in

—t
b
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March 1385, the vehicle was exhibited in Abu Dhabi (U.AE),

also in co-operation with ARMSCOR.

11.4 Numerous enquiries were recejved from all over the
world, There was also intersst from the United Nations in
Angola via the South African Ambassador, Rodger Baliard

IS

Tremeer.

115 Plaintiff had diffieulty in abtaining finance for the
development of the vehicle project. While seeking finance he
met Mr. Ghassan Dirawi, who wasj. the business manager of
Sheikh Fawaz. Sheikh Fawaz was very keen to invest in the
motor manufacturing company and the Joint Venture
Agreement was eptered ints between the Al Fawaz Giop and
Rotrax Cars International CC. The agreement was signed on
the 22™ Septeniber 1999 in Dubai. The JVA states that South
African Law is applicable to the contracf. In terms of the
Agreement the Al Fawaz Group would purchase a 571%
controlling member's  interest :( incﬁcr.recﬁy referred to as

‘sharehoiding’ in Plaintiff's _dac,t.iments) in the Close Corporafion

,.._
(2
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(the cedent) for an amount of US$ 8 militon less the cost of the

buiiding of a factory.

11.6 The USS & million would have been paid into arbank
accourni in the name of the Al Fawaz Group wjthin Ssuth Africa.
Before that could happen, it was necessary for Rotrax in terms
of clause 2.1 of the JVA, {é; obtain a formal undertaking énd a
guaranteed interest rate an the amount of US$ 8 million froni a
AAA-rated South African _Ba-n.king institution to assure Sheikh
Fa_waz his money was safe. The JVA p‘ravided that the US
$ 6 million wouid bie a loan that Sheikh Fawaz on behalf of the

Al Fawaz C—:-roup would obtain fronﬁ the Emirates Bank in Dubal.

11.7 The reason why Sheikh Fawaz wanted such an
undertaking in advance, was because he had no knowledge of
South Africa, has never done any business.in South Africa and

has never visited Sauth Affica priot to entering into the JVA.

11.8 The Plaintiff appointed Mr Fanjek to negctiate such a

formal undertaking which resulted in annexure ‘A’ fo the

4
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Plaintiffs Particulars of Claim being provided by Mr Louis
Coetzee of the Defendant. [The relevant content of annexure
“A" (dated “121’10ﬁ*999”) ostensibly on Defendant's letterhead,
is;

“VERBIAGE QF BANK GUARANTEE
'ABSA wishes fo cerfify that Mr Robert Fanjek an
associate of ROTRAX, will be guaranteed a fixed deposit
on an ameunt of §6 mil USD (six million United Siafes
Dollar (sic}) at our bank. On receipt of the funds from
EMIRATES BANK INTERNATIONAL, the following will be
applicable:

1. The $6 mil ISP is a guaraniesd Investment where
the guarantee s irevocable and unconditional.

2, The guaranteeis renswable after 12 months.

3.". ABSA BANK proposes an interest rate of fibor plus
1% payable to EMIRATES BANK INTERNATIONAL.
ABSA guarantees the money in US Dollars.

4. ABSA will guarantee the capital and the first
guarters Interest which will be paid in arrears. The
-second quarter’s inferest and all quarter's {sfc) thersafier
will be paid in advance.

5 EMIRATES BANK INTERNATIONAL will approve
the Joan for a period of 5 years with the right of eatly
repayment.

6.  The guarantee (fixed deposit certificate) will only be
issued an condition the money is placed in ABSA BANK
7. Simultaneously to (sic) the raceipt of funds, ABSA
will issug the said guarantes {fixed:deposit certificate) to
EMIRATES BANK INTERNATIONAL in their favour.

8. Any cheques {sic) received from EMIRATES BANK
INTERNATIONAL must be a bank guaranteed cheque
payable.to ABSA BANK. Mr Robert Fanjek is giving the
batik certain guarantees on ROTRAX on (sic) behalf to
secure the guarantee #o EMIRATES BANK
INTERNA TIONAL
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9.  The guarantee (fixed deposit certificate) is legal in
terms of inteérnational banking practices.

Yours Sincerely

(signatura)

MR LOUIS COETZEE

RELATIONSHIP MANAGER'T
11.9 Sheikh Fawaz and the Plainfiff regarded annexure “A” as
the ‘“formal undertaking” fuffiling the reguirements of

pareagraph' 2.1 of the Joint Venture Agreement.

1140 The Plaintiff faxed annexures *A” and “B" to the plea
to Mr Majid Al Yousouf on i;he 15" November 1999, being the
date on which he received it from Fanjek. Plaintiff was advised
by Mr Dinawi on the 17" November 1999 that the letter,
annexure “A” was acceptable to both the Emirates Bank and

the Sheikh.

11,11 On the _-_s‘-‘” of February 2000, with the object of
implementing the agreement, Plainiff, in the company of Mr
Faniek and Mr Tharnton visited the Sheikh in Bahrain, where
the original of annexure "A” was handéd to the Sheikh. (The

reason for the iime lapse between the 15 of November 1595

16
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and the 8" of February 2000, according to Sheikh Fawaz, was
due to the restraints of the Christian and Muslim religious

caisndars. )

11.12 On the 9 of February 2000 in Bahrain, Fanjek was
telephonically advised by his wife that the Defendant had
launched an urgent High Court application for the return of

cerntain gocuments.,

11.13 Untif that fime the Plaintiff was not aware of the fact
that Fanjek had been on a frolic of his own and had obtainad
documents from the Defendant for himsetf which were similar to
annexure “A” but addressed fo entities other than Emirates
Bank. Those documents are annexufes “C”, “D” and ‘E’ to the
plea. The Plaintif was uncertain as to the effect that the
| application wouid have on the status of annexures “A” and "B”
and advised the Sheikh that the matter be put on hold. The
Plaintiff immediately returned to South Africa with the intention
of resolving the matter before any further negotiations with the

Shieikt took place..

7
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11.14 The urgent application proceedad on an opposed
basis and on 26™ May 2000 the Court ordered Fanjek to return
to the Defendant the documents in his possession, namety “C",
‘D" and “E”. (it is important to note that Annexﬁres "A” and “B”

did not form part of this Court Ordeér.)

11.15 Plaintiff adopted the atfitude that the application
against Fanjek had no beéri’ng on the validity of annexures “A’
and “B" in his pessession, issued by the Defendant for the

benefit of the Cedent.

11.16 In the meantime and because of the delay, Dinawi,
on instructions of the Sheikh wrote a ietter to the Plaintiff on the
21 of February 2000, informing hirm that the Sheikh *..will not
continue with the project or the investment unti! you or the
issuer bank will give him solid confirmation, that there are not

pfbb_{efms with this transaction or document supplied by you...",

18
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[12] After the Court order against Fanjek, the latter advised the
Defendant’s attorneys of the existence of “A” and "B" to Defendant's
Plea. Mr van Tonder (a forensic investigatar in the employ of ABSA
Grou’p Limited) and the then attorney for the Defendant, Mr Joubert of
the firm Routledge Medise, visited the Plaintiff in his offices on 28"
May 2000 demanding the return of “A” and “B". Plaintiff refused
during what was apparently an acrimonious exchange of words
between them. Mr Van Tonder prepared a confidential raport for the

Defendant in which he said:

“"Bemert” informed the meeting of the following:-
*  The guarantee (original letter) was handed fo him
by “Fanjak’.
* The guamnfée (origital fetter) was not in his
possassion or at his premises.
" . The guaranifee (disputed letter) was handed to the
Af-Fawaz Group, Burein(sic), Middie Eest in an

attempt to obtain finance from the Al-Fawsz Group

fo invest in "Rotrax” (my emphasis).

14
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* He (Bsmert}) was not prepared o ‘surrender the
pguarantee (disputed letter) or provide any details
thereof.

* Absa Group Limited must take him (Bemeri) fo

Caurt for the court to decide what to do”,

[13] The Plaintiff, though clearly angry at what he pemeiveé to be a
great injustice that has taken place because of Defendant's agents'
conduct, gave his evidence ln a forthright manner without any
exaggeration or embellishment of the facts. | see no reason to reject

any of it.

[14] The following day, on the 30" May 2000 Atiomeys Routiedge
Modise on behalf of the Defendant wrote a letter to the Emirates
Bank, the addressee of annexure “A”. This letter is the cause of the

Plaintiff's claims against the Defénd‘ant, in particular claim 2.

[15] Mr van Tender, and Mr Marvett {who is also a forensic
investigator) of the International Chamber of Gommerce were called

to testify on behalf of the Defendant. Merrstt testified that it is the duty

20
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of a forensic investigator to investigate all a#pe“cts of a transaction
and “...fo fisten to the ofher side...” Mr van Tonder in'ifially agreed
with this approach, but afterwards made it clear that he makes the
decisions and that he wanted anriexure “A” back and that he was
never really prepared to consider the reasons for the existence of
annexure “A’. | will revert to Merrett's evidence later on m this

judgment.

[18] It is abundantly clear ffom Van Tonder's confidential repén 1o
the Defendant that he knew the purpose and object of annexure “A”
was to obtain finance from the Al-Fawaz Group to invest in the.
Cedent, namely Rotrax. At that stage he also knew that annexure "A”
had already been handed to the Sheikh and that the process of
-ebtainirtg_ finance was in motion. Van Tonder, in my view did, -and if
fie did niot, he shaiild have realized and appreciated that to interrupt
the process to obfain finance for the project, could and in al

probability, would cause serious harm and damages.
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[17] | tum then to the evidence of Shiekh Fawaz, who came from
Dubai to testify on behalf of the Praintiff. The legal situation in Dubai
is, according to the evidence of Sheikh Fawaz, thal an individual
doing business on his own is not a separate legal entity. To form a
separate legal entity, a company with fimited ﬁab’i{ity,' more thah one
person is reguired as members. He referred to..th:ve Al-Fawaz Group
as “my company”. He tesfifled that it is not a separate iegal entity,
but an “enterprise”. The situation in Dubai is that ail businésses’ must
be registered. Far that reas‘o.r{ an enterprise (an individual doing
business 'fbr its own account or a sole trader) must also be
registered. He was adamant that he signed the contract in his

personal capacity and he refers to himself as the Al Fawaz Group.

[18] The Sheikh. testified that the intention ‘was to sign the JVA on
behalf of his personal business group and that ttie reference in the
contract to LLC (Limited Liability Company) is, as far as he is

concemed, not imporiant and was in any event incorrect.
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[18] Plaintiff's Counsel argued that it is of no legal consequence that
the Defendant attacks the validity of the JVA as both the Sheikh and

the Plaintiff regarded the JVA as binding upon them. | agree.

[20] The Joint Venture Agreement, clause 2.1 thereof, places an.
abiigation on Roﬁax to obtain a formal undertaking and guaranteed
interest. rate from a South African Bank for US$5 000 000. The
Sheikh explained the reasons why he wanted a formal undertaking as

set out in paragraph 1.7 of the parficulars of claim guoted above.

[21} During cross-examination defence counsel unsuccessiully
endeavoured fo get Sheikh Fawaz te concede that annexure "A” was
not the formal undertaking that he required. The Sheikh said he was
satisfied with annexure “A” as he would have h:aé cantrol over the
transfer of the money .and the cenditions of such a transfer. He said
e could have used his own money for the US$6 million investment
or he could have borrowed the monay. from the Enﬁirait'es Bank. His
ability to abtain .or provide finance for the transaction was not

disputed by the defence.
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[22] Counsel for the Defendant cross-examined the Sheikh on the
meaning of annexure “A°. It was put to Sheikh Fawaz that if
Annexure “"A” is a guarantes, Coetzee was not authorised to sign it.
~But as will be apparent later, Coetzee was clearly authorised to sign
annexure “A". Emirates Bank had checked the signature of Coetzee
and accepted it as being correct. The Sheikh testified that both he
and the Emirates Bank were -satisﬁed with the contents of
annexure "A". The Sheikh was planning t6 go ahead with the
transaction in terms of the JVA, until the letter of the 30" May 2000

arrived.

[23] The Sheikh said the ietter dated 30" May 2000 from Routledge
Modise Attorneys fo the Emirates Bank c—arée as a big sufprise. The
Bank’s reaction was influenced by the fact that the ietter came from a
law firm. '.Fhey took it seriously. They called Sheikh Fawaz to the
Bank for a mesting about this fetter and warmned him ag-éi_n_st doing
business ‘with people like the Plaintiff and the Cedent. The Sheikh
ifterpreted thrs ietter as indicative of a fraud committed by the
Plaintiff,
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{24] Counsei for the defence put it to the Sheikh that Emirates Bank
put a hold on the transaction because ¢of the delay in obtaining the
requested undertaking and not because of fthe letter of the

30" May 2000. This was strongly denied by the Sheikh.

[25] The Sheikh was adamant that the propesed business as set out
in the Joint Venture -'Agréement was destroysd by the letter from

Routledge Modise dated 30 March 2000.

[26] During argument defence counsel said he was not going to ask
that the Sheikh's evidence be rejected. In my view, that was a wise
concession as the Sheikh was an impressive witness and one who
placed a high value on doing business honourably. | have no reason
to doubt his evidence as he was clearly a truthful witness even
though 1 got the impression that he did not quite clearly understand
the legal niceties around juristic personalities ~ but this was hardly
surprising given that he is not a lawyer. At first both the Emirates
Bank and the Sheikh were happy Qvith the contents of annexure “A”.
They did not have the quér;'res‘ and ohjections that the witnesses for

the defence gave' gvidence about concerning the contents and

5
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interpretation of annexure “A”. The reason for this is clear - both the
Sheikh and Emirates Bank were aware of the underiying. transaction

and the reason for the issuing of annexure “A”",

[27] Mr Thomton (an accountant) testified abatt the characterisation
of a so-called non-repayable loah of USH5.5 miliion by the Sheikh to -
Plaintiff. In my view it is not relevant to the merits of claim 2 and | will
therefore not deal with that evidence save that | have no hesitation in
saying | had no reason to doubt M‘[.Thcmtdn‘s, testimony. Sheikh

Fawaz was hot cross examiried on this issue.

[28] Mr Fanjek then testified. His evidence was that through
negotigtion r‘m'th Pau! Els, the Absa broker, h'.e. also haised and
negotiated with Mr Lovis Coetzes, even though he had never met
Coétzee, and obtained the two undertakings referred to as annexures

“A" and "B" {o the Plea.

[29] Fanjek tesfified that annexure “A” refers to and retates fo the
business -of Rafrax and the Plaintiff oniy. He had absolutely no part in

that business at all. This is not contested by the Defendant. He said

28
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the lefters teferred to as “C" V“D" & ‘E" refated to the business
envisaged by himself. The Plaintiff did not know about “C", D" & ‘E",
unti told about them during the Visit of the Plaintiff and Farjek to
Sheikh Fawaz in Bahrain during 'F-ébruary 2000. Fanjek accompanied
the Plaintiff to Babrain to meet Sheikh Fawaz and Fanjek hoped to
develop a b‘ﬁsiines‘.s rétationship with thie Sheikh, I is an inescapable
inference that Fanjek piggybacked on the business of Bernert and

Rofrax to canvass for business for himseif as wel!.

[30] On 28 April 2000 Farjek deposed {o an affidavit which only
relates 1o the decuments which were at that stage revealed to the
Defendant's attomey, Mr. Jouberf and the forensic investigator Mr.
Van Tonder. Hence this éfﬁdavit relates only te “C", "D" & "E" and
has no reference whalsoever fo ‘A" and “B”. This fact was not
appreciated by Fanjek during his cross-examinafion by the defence.
in the gross-examinatien of Fanj'el; he was repeatedly asked fo say
which averments relating to *C*, "D" & “E" appearing in the said
affidavit were also applicable to A" & “B°. Dnly “C”, “D" & “E" related

to Mr Fanjek's owrn business while “A" and *B" clearly did net.

27
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Fanjek's testimony in this regard is understandabie and cannot, in my

view, be regarded as a guestionable.

[311 Mr Fanjek's credibility was severely attacked under cf.cssf
examination and in argument by defence counsel. He was portrayed
to be a ilar. However, careful scrutiny of the reievant parts of Fanjek’s
evidence shows that they were common cause .or can be inferred
from the uncontested facts. Armed with a Court Ordet, Joubsrt and
Van Tonder asked Fanjek to return the original undertakings issued
by the Defendant and all copies thereof. Fanjek asked for a receipt
from Joubert and Van Tonder, incorporating the wording of the lefters
before he would hand them over. This was refused. He said he
thersfore, and to protect himself, decided not to give all the
documents back te -_Jnﬁbeﬁf and Van Tonder and to keep quiet about
them, Fanjek himself revealed this fo.the Court and called it a “white
lig”. He thought it necessary to proiect his own intorests as he
perceived them to be at the fime. Dafandant’s. Counse! dissected fhis
igsue and a .lcmg and protracted cross-examination ensued, As it
turmed out the cross-examination relating fo ‘C", “D" &°E" was

irrelevant to the issues in the Plainiiff's case.

28
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[32] Given Fanjek's admission that he did tell a (“white”) Tie the
question that arises is what weight should be given to his evidence, if

at all. LAWSA First Re-issue par. 645 and the authorities quoted

.therein states as follows:

“645 False Evidence

The fact that a witness has told a fie does not mean that his
evidence will inevitably be rejected in tots. Al the
circumstances have to be taken imto éccount because I js
possible that there may be some jnnocent reason fo} the
uritrith or that the remainder of his evidence may not be

tainted.”

in Goodrich v Goodrich 1946 AD 390 at 396 if was said:
‘... one should be careful to guard against the intrusion of any
idea that @& party shouid lose his case as a penaity for his

perjury.”

29
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[38] While Fanjek may have lied 1o Defendant’s representatives |
am of the view, having carefully observed him whilst he was
testifying, and in evaluating his evidence that it cannot be said that he
was deliberately lying in this Court. National Empioyers’ General
Insurance v Jagers 1884 (4) 437 ét 440D ~ 4418 sets out the

approach of a court in considering the credikility of a withess.

[34] A number of issues wers uncontested in Fanjek’s evidence. |
refer to some of them. That Fanjek was mandated by Rotrax and the
Plainfiff o negotiate an agreement with Defendant fo the effact that
Defendant will issue an undertaking regarding a $6 million investment
which was relevant to the Rotrax projsct in futfiiment of clause 2.1 of
the JVA batween Rotrax and S_rhei}{h Fawaz That Fanjek negotiated
with Paul Eis, who was a broker in the employment of Absa Brokars
(Pty) Limited. Els in tum conveyed Fanjek's request to Costzee, who
ultimately signed annexure A. Fanjek handed to Els a copy of the
cedent's. business plan and other documents setting out the cedent’s
plans for the El Macho project. Paul Eis had an office in Absa Bank’s -
Brookiyn Bramch. Els previously advised and arranged for an

investment on behalf of Fanjek's wife abroad. The investment was

o
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with Absa Bank Limited. Coetzee was at the relevant time and still
was at the time of the trial 2 Relationship Manéger at the Brooklyn
Branch and his job. description entailed canvassing for investments
from the public in Absa products. Fanjek apparently assis{ed in the .
wgrding of the interest clause in Annexure *A" The rest of the
document was at first drafted ir rough in pencil by Coetzes and
thereafter by both Els and Coetzee. Coetzee, before signing
annexure “A’, insisted that the words “fixed deposit certificate” be
used insiead of “guarantes”, and Costzee then added the words to
the effect that Absa Bank would on receipt of funds issue a fixed
deposit certificate. No fraud was commitied by any party in fhe
completion and production of anhexure “A”. (That there was no fraud
ihvolved on the part of Plaintiff was agreed to by Defendant in
settiemnent of the application against Plaintiff to hand over “A” and *B"
to the Defendant. The agreement was included in the court order)
Coatzee, as an "A” class signatory has formal signing powers also as

far as-Absa dacumentation of international ralevance is concemed.

[35] The witnesses for the defence, especially Mr Van Tonder a'n&

Mr Merratt of the international Chamber of Commerce, who, like Van
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Tonder, is a forensic investigator, wilfully ignored the. underlying
transaction and the motﬁat’icn and the reasons for the existence of
ann,exﬁr,e *A". These two witnesses for the defence were in my view,
clearly at fault in not i_‘ooki,ng -at the total picture. They were only
prepared 1o vuice their opinion on the basis of a sentence by
sentence interpretation of only Annexure “A’, Mr Mearrett testified that

he was briefed to interpret only annexure “A” as a single document.

[36] 1n this respect it is inferesting to note the approach of Ms
Fiorence de Navacelle of the ICC Commercial Crime Bureau. In a
lefter dated 17 December 1899 to ABSA Bank in connection with the
iatter's request to comment on a Lette‘r of Understanding for a
Partnership Agresment between Mediapost SA (Pty) Ltd and Fanjek,
she responded, inter alia, to ABSA as follows:
‘Because we do not have knowledge of the whole underlying
transaction, | do nof fee! | have snou.gh information to comment
much in details.”
Mérr‘aﬂ-,_- rather reluctantly, agreed under c_rass-examinatidh that that

should be the correct approach.

3%
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{371 Mr Merrett tesiified that a report which is titled a “forensic’ or
“audit” report gives it additional credibility in the eyes of the public. In
light thareof, then, the need to ensure that it is constructed carefully
-and co‘rréaﬁy by considering, in the case of annexure “A”, all the
surrounding circumstances was imperative. He conceﬂe_d. that a
forensic repott can have far reaching consequences for any person

who is accused of wrong doings in such a report.

[38] Van Tonder's affidavit in the application in thé High Court
against Fanjek was signed on the 12" of May 2000 in which he stated
with réference to the Fanjek documents, annexures “C”, *D*, and “E™
“There is therefore a clear risk and potential prejudice to the
Applicant (Absg) that should any monies be lent and stvanced
' to the Respondent (Fanjek] on the strength of the letters or
=éapie‘s thereof, signed by Louis Coetzee, and containing the
information such as sef out in annexure “A” and ‘B to the
founding affidavit (these refor to the Fanjek’s letter) and the
Respondent invest such monies in the business in the projects
or schemes, i.e. that of the worldwide business development of

Media SA Post (Ply) Limitsd and not in a fixed deposit with the
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‘applicant, that appiicarnt would be held liable on the basis of
‘such' letters and would accordingly be prejudiced”.
Yet, as | said earlier, this is in spite of the fact that in his confidential
report to the Defendant he described the potential loss io the
Defendant as zero. His_ exél_ana'ﬂon for these contradictory

statements is. unconvinging to say the least.

[38] Under cross-examination Van Tonder was referred to the ABSA
application égainst the Plaintiff for recovery of “A” and "B". It was put
to him that in an affidavit he toid the Court in that appiication on
behalf of Absa Bank the following:
*...Once the document on the Jetferhead of the relevant prime
bank is in the hanhds of a person who has requested same, that
per_so@‘ sttempts to raise the document to one of value by
presenting i as a guarantee or lefter of credit, as the case may
be, to other finanrcial institutions or third parties, -in order fo
persustie such institute or party to lend and advance money fo
him. |
...The document is, however, in fact valueless, but misleading.

On the basis of the docurment the. innocent. institution or party
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r.s conned in to believing that the document is a guaranfee by
the prime bank which will secure the amount such institufion or
party is requested to jend and advance to the holder of the
document.  Under circumstance such as these, there is created
the clear risk and potential projucfice to the applicant that
should any moheys be Jent and advanced to the holdsr or
presenter of such letter and shoufd such person invest the
money In business projects or schemes or any other manner
apart from a fixed deposit receipt with .the applicant, that the
applicant (that is Absa), may be heid fiabie on the basis of such
fetter and accordingly be prejudiced...”

The affidavif was attested to on the B of June 2000,

[40] 1t was put to Van Tonder that on the -sé"’ of May 2000, 6 days
before the affidavit was attested'to, hie wrdte in his confidential report
to Absa"'Management that the potentfial loss to Absa Bank is zero. |t is
$0, as Defendant's Counsel submitted, that Van Torder did say that .
the document though vaiuetess, was nevertheless misteading. 1 will

revert to this aspect later on.
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{41) It was also put to Mr van Tonder that in the same affidavit he
stated the following:
‘Tﬁe police investigation intc the matier is proceeding and
according to the investigalion cfficer, Delective Sergeant van
Staden of the investigation Unit, Brookiyn, criminal prosecution

of the Deféndant is likely.”

But in his confidential report to Absa Management he wrote as
follows:
“Van Staden reported that the State Prosecutor was of the
opinion that reasonable grounds of suspicion exists but not

-ehaugh eviderce to continue with eriminsl prosecutior.”

[42] ‘He was unable to give convinging reasons for the cornitradictory
views. in fact | would go so far as to say that he misled that court

under oath.

[43] In the confidential report Van Tonder also wrofe that Els would
have obtained & commission of R2 million. It was: put fo him that in

his recorded inteMew with Els the latter had told him that he would

3
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not have received any commission whatsoever on the US $ & milfion

investment.

[44] Not much weight can be pfaced on the evidence of these two
witnesses and their opinions are in effect of iittle value given their
- methodology in investigating the facts and circumstances that led to

the issuing .of Annexure “A” and effect thereof.

[45] Plaintiffs attorney submirtad that Fanjek, 'on behalf of the
cedent must most cerfainly have entered into @ verbal agreement with
the Defendant and the formal undertaking, annexure “A° was
produced as a result of his negotiations. | do not think | have to
decide the isshe. It is common cause that "A” was prepared,
thereafter signed by Coetzee and it'was eventually given by Plaintiff

to Sheik Fawaz.

146] Defendant sought to show that Anhexure “A” could have béen
misused to its defriment evan though it was valueless as it could have
been interpretex as been a financial instrument because it referred to

a bank guarantee. | am not persuaded by that argument It is

3
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apparent from the first péra'graph of the disputed doqument. that
Fanjek will be guaranteed a fixed deposit for US3$6 milion ‘[oln
receipt of funds from EMIRATES BANK INTERNATIONAL.” Goeizee
himself inserted the words “fixed deposit receipt” after the word
‘guarantee” in paragraphs 8, 7 and 9 in orderto make it clear that fhe
guatanies was an ,aé-'sura-nce that a fixed deposit receipt will be
isstied on receipt of funds from Emirates Bank and further subject to
certain other conditions pertaining to interest rate and so forth, The
document is certainly not a modeal of clarity, but the straired meaning

sought 16 be given o it by Defendant's witnesses must be rejected,

[47] it is common cause that Routledge Modise (as the admitted
agents of the Defendant) wrote the letter of 30 May 2000 to Emirates
Bank. {t is apparent that this claim of the Plain$ff (Claim 2) is founded

upon-the cortents of that letter.

48] tn argument on behalf of the: Plaintiff, Glaim 2 was categorized
as a cfaim based upon a negligeni misstaternent causing pure
econommic. loss. That this claim i one of such nature was nat at all

disputed in argument on behalf of the Defendant. The requirements
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for liability for a negligent misstatement causing pure economic loss
are no fonhger contentious. in order to succeed in the present case the
Plaintiff must prove: the misstatement, fautt or culpability in the form
of negiigéncfe., wrongfulness or unfawfuiness, legal and factual
causation, and damages representing proper compensation for the
loss suffered by the Plaintiff. (BAYER SOUTH AFRICA (PTY) LTD v
FROST 1891(4) SA 559 (A) at 568 MUKHEIBER v RAATH AND
ANOTHER 1999(3) SA 1065 {SCA) par [6] at 1069; OK BAZAARS
(1629) LTD v STANDARD BANK OF SOUTH AFRICA LTD 2002(3)
84 688 (SCA} par [17] at 695 AUCAMP AND OTHERS v
UNIVERSITY OF STELLENBOSGH 2002(4) SA 544 (C) par [71] at
569, KANTEY & TEMPLER (PTY) LTD AND ANOTHER v VAN ZYL
NO 2007(1) SA 610 (C) par [13] at 616). Whether or not the Plainfiff
hes establishied ali thess elemeénts of a successful ciaim will be
considered serfatim with the exception of quantum, Which' has aiready

been separated for sybsequent adjudication.

[49] Thé misstatement complained of is. embodied in the letter dated

30 May 2000 (Annexurs "D’ to the particulars of cigim) and more



From: To: 00112861237 16/10/2008 14:54 052 P.041/050

particularly in paragraph 4 thereof The body of this ietter reads as
follows:
“1.  We att on behalf of Absa Bank Ltd.
“2. It has come to our client's attention that a letter dated 12
Qctober 1999 with reference number A62981 on our client's
letterhead with the heading *Verbiage Of Bank Guarantee’, was
addressed o you.
“3. A copy of this letter is aftached hereto for your ease of
reference.
4. The purpose of this ietier is to advise you tha’t the latter
was issued by a person nat authorised thereto. was issued in
iregular circumstances and should be disregarded by you.
“5.  Should you in fact have received this letter, we shall be
pleased to be ativised thereat”
[50] That Mr Coetzee may have acted injudiciously in signing
- Arinexure “A” is beside the point. He was an A class signatory of the
Defendant, being féﬁeétad- 1o the outside warld a6 such, and helda
managerial posifion at its Brookiyn Branch as Relationship Managsr.
Accepting fixed deposits fell within his authority. Soliciting fixed

depasits clearly forms part of the ordinary business of the Defendant,

A



Froom: To: 00112881237 16/10/2008 14:54  #052 P.042/050

The evidence does not bear out the statement that Mr Coetzee was
not authorised to sign Annexure “A”. The ambiguity in the terms of
Annexure ‘A” as contended for by ‘Mr Merrett is irrerevént in this
context. Although the cantents of Annexure “A” may be strange and
confusing, that is not the misstatement upon which Claim 2 s
founded. -‘Fuﬁhermore. it cannot be said on the evidence that the
issue of Anhexure ‘A’ was téinte»:i with impropriety or unlawfulness.
There was no irregularity attached to the issue of Annaxuré “A” in this

respect.

151] it follows from the aforeyoing that the Plaintiff has established a
factual misstatement on the part of the attorneys acting for and on
behalf of the Defendant. It is not suggested that the Defendant is not

liable for the consequences of such misstatement by its agent.

[52] Nevertheless, Defendant, velying on ALLIANCE BUILDING
SOCIETY v DETRIECHT 1941 TPD 203 at 216-7, argues that
inasmuch as the misstatement was not made to the cedent (or the
Plaintiff) but 1o a third party, It cannot operate to found a claim for

damages for pure economic loss against the Defendant. | do not

41
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agree, It is true that in both BAYER SOUTH AFRICA (PTY) LTD v
FROST, supra, and MUKHEIBER v RAATH AND ANOTHER, supra,
a misstatement “to the Plaintif® was required, but such references
must be seen in the light of the facis of those two cases. Provided all
the other elements of Iiébility are present the mere fact that the
rnisétait_emeht o‘ccasicning barm to the claimant was directed not fo
the claimant directly but to another party, is irrelevant (PERLMAN v
ZOUTENDYK 1934 CPD. 151 at 161 INDAC ELECTRONICS (PTY)
LTD v VOLKSKAS BANK LTD 1932(1) SA 783 (A)
TISIMATAKOPOULOS v HEMINGTON /SAACS & COETZEE GC
AND ANOTHER 1993(4) SA 428 (C) at 435 STANDARD
CHARTERED BANK OF CANADA v NEDPERM BANK LTD 1994(4)
SA 747 (A); AUCAMP AND OTHERS v UNIVERSITY OF
STELLENBOSCH, supra, par [65]-{67] at 566-7).

[83] The misstatement was clearly unreasonable. Not only was it
commercially: unnecessary to write in such terms .when a -simple
cancellation or an innocuous 'wi‘fh_drawél of the lettar Anrexure “A”
would have sufficed, but that the letter is false in fact because: Mr

Coetzee was indeed ‘authorisad to sign the lafter Annexure *A”™ and
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such letter was not created inr imegular circumstances. The
undeniable import of paragr.ép.h 4 of Annexure "A’ is that there was
raud attached to the issue of the lelter Annexure “A" on the
letterhead of the Defendant. However, there was no fraud attached to
the issue of Anhexure "A’. The fone and content of the. ieiter
Annexure “[” was not 'g'mzperlf supported by investigation. The letter
Annexure ‘D" was pat‘enﬂy written on the instructions of the
Defendant. A reasonable man in the position of the Defendant wauld
have foreseen the fikefihood of the transaction between the cedent
and the Al Fawaz Group failing -as a resuit of the writing and despafch
of the letter Annexure "D and would doubiiessly have gdarded
against such résu!t‘. The misstatement was consequently made

negligénily. (KRUGER v COETZEE 1966(2) SA 428(A] at 430).

[54) Unlawfulness is of particular impartance in claims of this nature
(TRUSTEES, TWO OCEANS AQUARIUM TRUST v KATEY &
TEMPLER (PTY) LTD 2006(3) SA 138 (SCA) par [10] at 143-d)
because cohduct causing pure economic harm is not pima facie
unlawful (BOE: BANK LTD v RIES 2002(3) SA 39 (SCA) par [12] at
46, TELEMATRIX {PTY) LTD ta MATRIX TRACKING v
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ADVERTISING STANDARDS A.UTHOR-T}’Y OF SOQUTH AFRICA
2006(1) SA 467 (SCA) par [13] at 468). The question arises whether
ar not there rested a legal disty on the Defendant to have exercised
greater care in ensuring the correcthess of tie allegations contained
in the letter Annexure ‘D" (ADMINSTRATEUR, NATAL v TRUST
BANK VAN AFRIKA BPK 1973(3) SA 824 (A) at 832-3). It was
obvious 16 ailf concerned that the support of thé Al Fawaz Group was
essential to the viability of the transaction. The Defendant was stirely
aware that importance weuld be attached to its view: just-as reliance
was to be placed on Annexure “A". The mér‘e withdrawal or
cancellation of the letter Annexure "A” would probably not have had
dire Ga.nsequ,e,nses;_ but the manner in-which this was achieved by the -
Defetdant through Ammexure *D°. was fatel for the project and the
entire relationship between the cedent and its backer. If not intended,
that consequénce was inevitable, That is the context-in which the saig
misstatement was made. The unnecessary import thereof and the
knowledge of the potential for damage, ought to have caused the

Defendant to.act more responsibly and cautiously rather than less-so,

as it did. There can: be littie doubt, the carelessness an the part of the

Defendant having ied to harm on the. part of a businessman like the
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cedent, that the legal convictions of the community would expect
‘such harm to be actionable in a case like the present. To deny legai
redress would seem unjust, Adapting an ex post facto o-bjective'
assessment of the Dsfendant's conduct (STEENKAMP NO v
PROVINCIAL TENDER BOARD, EASTERN CAPE 2007{3) SA 121
(CC) par [41] at 139}, public and fegal pé{icy considerations as wel
as equity and faimess dictate to my mind that the négligent conduet
aforesdid be typified as uniawful. There is no question of limitiess
fiability flowing from the imposition of such legal duty in the particular

circumstances of this case.

[58] The misstatement was both legally and factually the cause of
the transaction falling. Causality has been established (MINISTER
QF POLICE v SKOSANA 1977(1) SA 31 (A) at 34 SIMAN & CO
(PTY) LTD v BARCLAYS NATIONAL BANK LTD 1984(2) SA 888 yA)
af 974),

[56] The foundation of the Defendants complaints regarding the
validity of the joint venture agreement was nevér established, The

eviderice of Sheik Fawaz Bin Abdullah Al-Khalifa was to the effect
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that the Al Fawaz Group was net a limited liabifity entity (‘'LLC") but an
‘establishment’ or sole proprietorship as we know it. There was no
legal impediment to the execution of the joint venture agreement
demonstrated. The Defendant was accepted by both the cedent (as
well as the Plaintiff) and the Al Fawaz Group (i.e. Shelk Faw-éz Bin
Abdulizh Al-Khalifa) as being the equivalent of a ‘triple A’ banking
institution in this country. The iest:imor_ty of Sheik Fawaz Bin Abduliah
Al-Khalifa was uneguivocally to the effect that after recsipt of the
téiter Annexure “D™ he (and the Al Fawaz Group) wanted nothing
further to' do-with this project, the cedent or the: Plaintiff, That was the
direct and immediate result of the misstatement and the eminently
foreseeable consequence théreof. There are no poiicy- considerations
justifying the release of Defsndant from responsibility for that

consequence.

[57] Alithe requisites for iability on the part of the Defendant for the
pure economic loss suffered by the Plaintiff as a result aof the-

misstatement embodied in Annexure ‘D" have been satisfied.
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[58] Contributory negligence on the part of thie Plaintiff was neither

raised nor argued on behalf b’f the Defendant.

[59] Counsel for Defendant submitted at the beginning of his
arguments that because Plaintiff abandoned claims 1 and 3, | should
dismiss those claims tdgethe‘r with a costs order against Plaindiff. | do
not think that submission is justified. Claims 1 and 3 were not |
additional to claim 2 but rather, in the altemative. The Plaintiff having
been substantially sucecessful, it is just that the Defendant should be
mulcted in costs, including those relating to the abortive special plea
and the issues of the cession and issue estoppel. These costs should
also include ttiose occasioned by the .appiicatién for postponement of
15 September 2005 and the application by Plaintiff to compel better
discovery: Counsel for the Déféﬁdaht subrhitted that fheaucasts of’\
these applications. should foilow the result of the matter. | agree. The
Plaintiff ought alsc to be entitled to recover the costs. of securing the.
attendance of Sheik anaﬁ Bint Abdullah Al-Khalifa, whose evidence

was critical in various respects.
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- [60] In the fight of the aforegoing considerations | firid in favour of

the Plaintiff.

{-accordingly order as foliows:

t. It is deciared that the Defendant is liable for the proven or
agre'_ed' damages suffered by fiie Plaintiff.

2. The Defendant is ordered to pay the Plaintif's costs of suit
inclyding the costs of the postponement on 15 September
2005. |

3. The.issue of quantum is postponed -sine"die.

4.  Sheik Fawaz Bin Abdullah AlKhalifs is hereby declared a

necessary withess.

For Pigintiff:

Aftormey Louis Nel
£ Louis Nel Inc.
PRETORIA.

Counsef for Defandant;
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