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i JUDGES 

In the mat te r b e t w e e n 

L A W , A M A N D A M A R L E N E 

and 

App l i can t 

M A S S I M O , I 0R I Responden t 

J U D G M E N T 

WILL IS , J : T h e app l i can t has app roached t h e cou r t by w a y o f 

u r g e n c y seek ing t h e f o l l o w i n g relief: 

1 . Pending t h e o u t c o m e of sec t ion B b e l o w , suspend ing the 

opera t ion o f t h e order o f t h e s e c o n d r e s p o n d e n t (ie t h e learned 

mag is t ra te in Germis ton } g ran ted on 2 0 Apr i l 2 0 0 6 under Case 

No. 5 0 6 / 0 6 ( " the Germis ton o rder " ) t o t h e e x t e n t t h a t the 

Germis ton order : -

SNELLER Verba t im/ Iks 

IN THE HIGH C O U R T OF S O U T H AFRICA 

[ W I T W A T E R S R A N D L O C A L DIVISION) 

JOHANNESBURG CASE N O : 8 7 3 9 / 0 6 

2 0 0 6 - 0 4 - 2 1 
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1.1 ev i c t s t h e appl icant f r o m the premises at 8 Van W y k 

S t ree t , Elma Park, Edenvale, J o h a n n e s b u r g ("the c o m m o n 

h o m e " ) ; 

1.2 p reven t s the appl icant f r o m enter ing t h e c o m m o n home. 

2. D i rec t ing t h a t the cos ts of the A sec t ion of th is appl icat ion be 

d e t e r m i n e d as part of sect ion B b e l o w . 

In sec t i on B the re is an appl icat ion f o r the se t t i ng aside of the 

order g ran ted by t h e second respondent on 2 0 Apr i l 2006 . 

The order g ran ted by the learned mag is t ra te w a s a so-cal led 

" in te r im p r o t e c t i o n o rder " made in t e r m s of sec t ion 5(2} of the 

Domes t i c V i o l e n c e A c t No. 11 6 o f 1 9 9 8 . In the order the app l icant 

in th is par t i cu la r appl icat ion is res t ra ined f r o m phys ica l ly , 

psycho log ica l l y , emot iona l l y and verba l ly abus ing the comp la inan t . 

She is also res t ra ined f r o m enter ing t h e shared res idence at 8 V a n 

W y k St ree t , E lma Park, Edenvale or en ter ing his p lace of e m p l o y m e n t . 

In t e r m s o f the order the p resen t app l i can t is adv ised tha t she 

has the o p p o r t u n i t y to ant ic ipate the re tu rn day of the learned 

mag is t ra te ' s o rde r o n 2 4 hours no t i ce . Th is is a prov is ion t h a t is 

con ta ined in a n y even t in the Domes t i c V io lence A c t . 

The g r a v a m e n of the app l icant in th is app l i ca t ion ' s comp la in t is 

tha t she is d e p r i v e d of a roof over her head and also tha t her t w o 

chi ldren w h o are l iv ing in the h o m e o c c u p i e d by the present 

respondent w i ! ! be separated f r o m her. The order g ran ted by the 

learned mag i s t r a te w a s granted on an ex parte basis . The prov is ions 

of the D o m e s t i c V io lence A c t seem t o me m a k e it ve ry d i f f i cu l t for a 

mag is t ra te t o re fuse t o grant an in ter im order w h e n it is b rough t in 
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te rms o f t h e Domes t i c Vio lence A c t . In e f f ec t , I am being asked to 

rev iew t h e dec is ion of an of f icer of cour t on an ex t remely u rgent basis 

w i t h o u t t ha t o f f i cer or judic ia l o f f i ce r , be ing g iven a proper oppo r tun i t y 

to set his case before me . Fu r the rmore , I th ink t ha t as a ma t te r of 

pr inciple and as a mat te r of we l l recogn ised law , a cou r t w h i c h has 

made an in te r im order should in the f i rs t ins tance be approached to 

vary t ha t o rder before an appeal (in t h e b road sense of the w o r d ) is 

made to a h igher cour t . In m y v i e w , th is is especia l ly the case w h e r e 

the order w a s g ran ted urgent ly and on an ex parte basis. 

The responden t in this app l ica t ion has tendered t o pay 

R3 5 0 0 , 0 0 t o t h e app l icant by 1 8 : 0 0 th is evening and a fu r ther 

R5 0 0 0 , 0 0 by 1 1 : 0 0 t o m o r r o w and to pay R3 5 0 0 , 0 0 per m o n t h f r o m 

1 June 2 0 0 6 unt i l 1 January 2 0 0 7 in order to ensure t ha t the 

app l ican t in th is appl icat ion a t least is a f fo rded a reasonable 

o p p o r t u n i t y t o have a roof over her head , in m y v i e w , th is tender has 

been generous l y m a d e in c i r c u m s t a n c e s w h e r e there is no ob l igat ion 

to m a k e i t . Never the less , it does seem to me t ha t it takes m u c h of 

the s t ing o u t o f the comp la in t of the app l i can t . The app l icant is then 

a f fo rded an o p p o r t u n i t y to have the learned mag is t ra te recons ider his 

dec is ion in t h e l ight of the f a c t s w h i c h she wi l l pu t before h im and 

also secure f o r the t ime being her hav ing a roof over her head . 

The f o l l o w i n g order is accord ing ly made : 

1 . T h e app l ica t ion is p o s t p o n e d sine die. 

2. The responden t is to pay the app l ican t the s u m of R3 5 0 0 , 0 0 

in c a s h by no later t h a n 1 8 : 0 0 th is even ing . 
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3. The respondent is to pay t h e app l icant R5 0 0 0 , 0 0 in cash by no 

later t han 1 1 : 0 0 t o m o r r o w m o r n i n g . 

4 . T h e respondent is to pay t h e app l icant t h e s u m o f R3 5 0 0 , 0 0 

per m o n t h on 1 J u n e 2 0 0 6 and on the f i rs t o f each success ive 

m o n t h thereaf te r up t o and inc lud ing 1 J a n u a r y 2 0 0 7 . 

5. T h e cos ts o f th is app l i ca t ion are reserved . 


