
2 5 7 6 / 0 3 - L R 2 9 7 J U D G M E N T 

CASE NO: 2 5 7 6 / 0 3 

DELETE WHICHEVER !S NOT APPLICABLE 
(1) REPORTABLS^7p>::0 
(2) OF INTEREST TO OTHER JUDGES (̂ YES/NO 
(3) REVISED. ^ 

DATE k\ SIGNATURE 

In t h e mat te r b e t w e e n 

A X Z S INDUSTRIES 

and 

A F DREYER & OTHERS (PTY) LTD 

10 

Plaintiff 

Respondent 

15 

J U D G M E N T 

WILLIS J : 

[11 The pla int i f f c l a i m s an order against the f i rs t and second 

d e f e n d a n t s in t h e f o l l o w i n g t e r m s : 2 0 

1 . Del ivery o f all t h e g o o d s more fu l ly descr ibed as f o l l o w s : 

1.1 Three d u s t e x t r a c t i o n un i ts a n d fans inc lud ing d u c t 

e x t r a c t i n g d u c t i n g ; 

1.2 One S S R 2 0 0 0 l n g e r s o l l Rand and one A t las C o p c o 

c o m p r e s s o r inc luding c o n n e c t i n g c o m p r e s s e d air 2 5 

pipes t h e r e t o ("the g o o d s " ) ; 

IN THE HIGH COURT OF SOUTH AFRICA 

( W I T W A T E R S R A N D L O C A L DIVISION! 

J O H A N N E S B U R G 
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2. A n order author is ing a n d d i rec t ing the sher i f f to seize a n d 

del iver the g o o d s to t h e p la int i f f in the e v e n t of t h e 

d e f e n d a n t s fai l ing or re fus ing to del iver t h e goods to t h e 

p la in t i f f w i t h i n a t i m e s t i p u l a t e d by t h e above honourab le 

c o u r t t o g e t h e r w i t h c o s t s . 5 

In v i e w o f t h e f a c t t h a t t h e f i r s t a n d s e c o n d d e f e n d a n t s have 

admi t ted t h e possess ion of t h e g o o d s in q u e s t i o n , the pla int i f f 

does n o t pers is t w i t h its a l te rna t ive c l a i m . 

[2 ] The th i rd d e f e n d a n t is the prov is iona l l iqu idator of A F Dreyer 

and C o m p a n y (Pty) L t d , a c o m p a n y in w h i c h t h e f i rs t d e f e n d a n t 1 0 

had a shareho ld ing and w a s a d i r e c t o r prior t o i ts l iqu ida t ion . 

The s e c o n d d e f e n d a n t is t h e w i f e o f the f i r s t de fendan t . T h e 

th i rd d e f e n d a n t w a s du ly s e r v e d w i t h a c o p y o f t h e s u m m o n s 

and has never entered any appearance to d e f e n d . Prior t o t h e 

a p p o i n t m e n t of t h e th i rd d e f e n d a n t as l iqu idator o ther part ies 1 5 

had been a p p o i n t e d as prov is iona l l iqu ida tors . The p l a i n t i f f ' s 

claim is based o n o w n e r s h i p o f t h e g o o d s in q u e s t i o n . (I shal l 

refer t o t h e s e g o o d s as " the g o o d s f o r m i n g t h e sub jec t m a t t e r 

of these p r o c e e d i n g s " ) . The a c t i o n is t h e r e f o r e f o u n d e d s imp ly 

on the actio rei vindicatio. 2 0 

(3] Mr Segal w h o appears fo r t h e f i r s t a n d s e c o n d d e f e n d a n t s 

c o n t e n d s t h a t w h e t h e r t h e t h i r d d e f e n d a n t is t h e o w n e r of t h e 

g o o d s is i r re levant . He s u b m i t s in m y v i e w c o r r e c t l y t h a t all 

t h a t is in issue is w h e t h e r t h e p la in t i f f is the o w n e r of t h e 

g o o d s . A s I have already ind ica ted it is c o m m o n cause (and 25 

has been a d m i t t e d by the f i r s t a n d s e c o n d d e f e n d a n t s ) t h a t t h e 
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f i rs t a n d s e c o n d d e f e n d a n t s are in possession of t h e g o o d s 

f o r m i n g t h e subject m a t t e r o f th is d i s p u t e . T h e f i rs t and s e c o n d 

d e f e n d a n t s are the t r u s t e e s o f a t r u s t into w h i c h fal ls t h e 

i m m o v a b l e p roper ty w h e r e A F Dreyer and C o m p a n y (Pty} L t d -

t h e c o m p a n y in l iquidat ion and o f w h i c h t h e th i rd d e f e n d a n t is 5 

the l iqu idator - t raded as a m a n u f a c t u r e r o f f u r n i t u r e prior t o its 

l i q u i d a t i o n . 

[ 4 ] A p a r t f r o m a bare denial o f t h e p la in t i f f ' s o w n e r s h i p o f the 

g o o d s f o r m i n g the sub jec t m a t t e r of this d i s p u t e , t h e d e f e n c e 

o f f i r s t and s e c o n d d e f e n d a n t s w a s , unt i l t h e eve o f th is t r i a l , 1 0 

t h a t t h e g o o d s in q u e s t i o n had acceded t o t h e i m m o v a b l e 

p r o p e r t y o f w h i c h the f i rs t a n d s e c o n d d e f e n d a n t s are t r u s t e e s 

by a process o f accessio. It has n o w been c o n c e d e d by t h e 

f i rs t a n d s e c o n d d e f e n d a n t s t h a t there w a s no accessio. Th is 

c o n c e s s i o n w a s made e i ther o n the eve o f t h e tr ia l or the 15 

m o r n i n g of the trial b u t n o t h i n g t u r n s on t h i s . 

[51 T w o w i t n e s s e s tes t i f ied o n behal f o f t h e p la in t i f f , namely 

T i m Baynes ("Baynes") w h o w a s an approved c r e d i t o r in t h e 

e s t a t e o f A F Dreyer a n d C o m p a n y (Pty) L td (in l iqu idat ion) and 

G o r d o n B r e w s ("Brews") a d i rec tor and shareholder o f t h e 2 0 

p la in t i f f w h i c h w a s i n v o l v e d in the deal ings w i t h the var ious 

par t ies t h a t resulted in t h e d i s p u t e w h i c h n o w s t a n d s to be 

ad jud ica ted b y me. A c c o r d i n g to B r e w s he had been invo lved 

in b u y i n g assets b e l o n g i n g t o f u r n i t u r e c o m p a n i e s b e f o r e he 

a t t e n d e d t h e sale in q u e s t i o n . Baynes h a d r e q u e s t e d B r e w s ' 25 

o p i n i o n o n t h e value o f m o v a b l e assets l isted in a v a l u a t i o n 
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repor t prepared for the c red i to rs of A F Dreyer a n d C o m p a n y 

(Pty) Ltd (in l iqu idat ion) . B r e w s expressed t h e v i e w t h a t a 

n u m b e r o f t h e m o v a b l e s had been ser iously u n d e r v a l u e d . The 

va lues seemed t o h im t o have been m i s s t a t e d t o s u c h an ex ten t 

t h a t Baynes and B r e w s t h o u g h t t h a t s o m e t h i n g u n t o w a r d had 

been go ing o n . 

[ 6 ] Leon Vermeu len ("Vermeulen") w h o a c t e d o n behal f of one 

Du Plessis w h o w a s one of t h e provis ional l iqu idators original ly 

appo in ted f o r A F Dreyer and C o m p a n y (Pty) L td (in l iqu idat ion) , 

t es t i f i ed t h a t Dreyer ( the f i rs t de fendan t ) had also m a d e an o f fe r 

o f R1 ,8 mil l ion t o b u y the g o o d s t h r o u g h a n o m i n e e c o m p a n y . 

This o f fe r had been s u b m i t t e d t o t h e c red i to rs f o r approva l by 

t h e provis ional l iqu ida tors . V e r m e u l e n c o n c e d e d d u r i n g his 

t e s t i m o n y t h a t t h e t o t a l d e b t o f t h e c o m p a n y in l iquidat ion 

a m o u n t e d to a p p r o x i m a t e l y R 1 3 mi l l ion . The v i e w w a s 

expressed by the p la in t i f f ' s w i t n e s s e s t h a t t h e c o m p a n y had 

been placed in l iqu idat ion as a so-cal led " f r i end ly" l iqu ida t ion . 

The movab les l is ted in t h e va lua t ion repor t are ident ica l t o t h o s e 

w h i c h are l isted in A n n e x u r e A t o a w r i t t e n a g r e e m e n t w h i c h 

w a s later c o n c l u d e d and t o w h i c h I shall refer f u r t h e r on th is 

j u d g m e n t . 

[ 7 ] B r e w s immed ia te ly expressed an in terest in acqu i r ing t h e g o o d s . 

Dur ing M a r c h 2 0 0 2 B r e w s addressed a le t ter t o t h e prov is iona l 

l iquidators w h e r e i n he m a d e an o f fe r to b u y t h e m o v a b l e assets 

conta ined in t h e a u c t i o n e e r ' s va lua t ion repor t and also said as 

f o l l o w s : 



' f 

"Shou ld there be any assets o f t h e c o m p a n y exc luded 

f r o m t h i s v a l u a t i o n t h e y w o u l d be i n c l u d e d in t h e sale. 

This o f f e r w a s f o r R3 ,3 mi l l ion e x c l u d i n g Vat . " 

[B] Brews and Baynes tes t i f i ed t h a t t h e y a t t e n d e d t h e auc t ion of 

the goods and o t h e r movab le assets of the c o m p a n y in 5 

l iquidat ion. Dur ing t h e course o f t h e m o r n i n g o f the sale and 

prior to the c o m m e n c e m e n t of t h e a u c t i o n sale t h e pla int i f f and 

the provis ional l iqu idator represented by V e r m e u l e n and t h e d u l y 

appoin ted a u c t i o n e e r c o n c l u d e d an oral a g r e e m e n t in t e r m s 

w h e r e o f it w a s agreed t h a t the s u c c e s s f u l b idder w o u l d buy all 10 

the goods w i t h i n t h e wal ls Df t h e p remises e x c l u d i n g on ly t h e 

i tems w h i c h h a d been spec i f ica l ly e x c l u d e d . Al l these persons , 

including a n o t h e r p a r t y w h o w a s in te res ted in purchas ing t h e 

goods w e r e p r e s e n t . Both B r e w s and Baynes c o r r o b o r a t e d this 

vers ion . V e r m e u l e n c o n f i r m s t h a t d i s c u s s i o n s in t h e presence 1 5 

of these persons did take p lace , b u t denies t h a t there w a s an 

oral agreement . 

[ 9 ] Mr Segal o b j e c t e d t o the e v i d e n c e of B r e w s and Baynes as t o 

w h a t had been said by the a u c t i o n e e r as he w a s n o t a w i t n e s s . 

He ob jec ted s a y i n g t h a t th is e v i d e n c e w a s hearsay. I d isagree: 2 0 

it clearly w a s e v i d e n c e of w h a t w a s sa id and w h a t w a s said 

determines w h e t h e r or n o t t h e r e had been an agreement 

c o n c l u d e d prior t o t h e ho ld ing of t h e a u c t i o n . Besides it w a s 

al leged t h a t w h a t w a s said t o o k place in the presence o f 

var ious persons inc lud ing V e r m e u l e n w h o w a s a w i t n e s s in 2 5 

these p r o c e e d i n g s . A f t e r the c o n c l u s i o n o f t h e alleged oral 
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a g r e e m e n t a n d at the c o m m e n c e m e n t of t h e sale t h e auc t ioneer 

c o n f i r m e d t h a t all t h e movab le assets w i t h i n t h e wal ls of t h e 

premises f o r m e d the sub jec t m a t t e r o f t h e sale exc lud ing s u c h 

i tems as h a d been speci f ica l ly e x c l u d e d . 

[ 1 0 ] It is c o m m o n cause t h a t t h e g o o d s w h i c h f o r m the sub jec t 5 

m a t t e r o f th is d ispute w e r e n o t e x c l u d e d in t e r m s of t h e w r i t t e n 

a g r e e m e n t , b u t nei ther do t h e y appear in A n n e x u r e A t h e r e t o . 

It is also c o m m o n cause t h a t in t e r m s of the oral a g r e e m e n t 

al leged b y t h e p la int i f f the g o o d s w h i c h f o r m t h e sub jec t m a t t e r 

of th is d i s p u t e w e r e not spec i f i ca l l y e x c l u d e d . Immedia te ly 1 0 

af ter t h e sale o f t h e g o o d s o n a u c t i o n t h e pla int i f f s igned a 

w r i t t e n d o c u m e n t da ted 1 9 M a r c h 2 0 0 2 . Th is d o c u m e n t w a s 

n o t s i g n e d by t h e prov is iona l l iqu idators or the auc t ioneers . T h e 

p u r c h a s e price f o r t h e g o o d s w a s R 3 . 4 mi l l ion and it is c o m m o n 

cause t h a t th is s u m has b e e n pa id by t h e pla int i f f . 15 

[ 1 1 ] T h e e v i d e n c e goes t h a t t h e t r a n s a c t i o n w a s approved and a 

f u r t h e r w r i t t e n a g r e e m e n t w a s s igned by t h e pla int i f f on 

9 Apr i l 2 0 0 2 . T h e prov is iona l l iqu idators as w e l l as t h e 

a u c t i o n e e r c o u n t e r s i g n e d th is a g r e e m e n t o n t h e same d a t e . 

The w r i t t e n agreement refers t o an A n n e x u r e A w h i c h is a list 2 0 

of m o v a b l e i t ems . In t e r m s o f t h e w r i t t e n a g r e e m e n t these 

w e r e t h e m o v a b l e i tems t h a t w e r e sold a t t h e a u c t i o n . Clause 

8 o f th is a g r e e m e n t p rov ides as f o l l o w s : 

" O w n e r s h i p in and t o t h e assets shall pass to the b u y e r 

o n c o n f i r m a t i o n o f t h e sale by t h e l iquidators w h e n t h e 25 

p u r c h a s e price and all o ther a m o u n t s shall be paid in fu l l 
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and all o ther c o n d i t i o n s (\i any) of t h e purchase shall be 

m e t . Thereaf ter the assets m a y be r e m o v e d and n o t 

b e f o r e . " 

[ 1 2 ] It is c o m m o n cause b e t w e e n the part ies t h a t t h e g o o d s re ferred 

to in an exhib i t m a r k e d C do n o t f o r m part of t h e g o o d s 5 

descr ibed in A n n e x u r e A a t t a c h e d to t h e w r i t t e n a g r e e m e n t , b u t 

t h a t t h e y had never the less been o n site at t h e t i m e of t h e 

a u c t i o n and t h a t t h e p la in t i f f t o o k possession thereo f a f te r 

c o n f i r m a t i o n t o g e t h e r w i t h t h e o ther i tems w h i c h appear in 

A n n e x u r e A to the w r i t t e n agreement . T h e i tems in Exhibi t C 10 

w h i c h w e r e a d m i t t e d b y t h e f i r s t and second d e f e n d a n t s are 

n u m e r o u s a n d it w o u l d appear t h a t co l lec t ive ly t h e y had a 

s u b s t a n t i a l va lue . 

[131 It is clear f r o m t h e c o n d u c t o f t h e pla int i f f a f ter t h e c o n f i r m a t i o n 

of t h e a u c t i o n t h a t t h e p la in t i f f t o o k possession and c o n t r o l of 15 

t h e g o o d s o n sale genera l ly and t h a t del ivery to the p la int i f f d id 

i n d e e d take place. Despi te d e n y i n g an oral agreement pr ior t o 

t h e sale Vermeulen says t h a t it had been oral ly agreed prior to 

t h e a u c t i o n t h a t t h e g o o d s f o r m i n g the sub jec t m a t t e r o f th is 

d i s p u t e w o u l d be regarded as h a v i n g acceded to t h e i m m o v a b l e 2 0 

p r o p e r t y to w h i c h I have a l ready re ferred. Qui te h o w t h e y 

c o u l d have been agreed t o have been acceded w i t h o u t there 

be ing an oral agreement as t o t h e t e r m s of t h e a u c t i o n i tsel f is 

b e y o n d m y u n d e r s t a n d i n g . Besides, it seems inherent in the 

n a t u r e of an auc t ion t h a t pr ior to its t a k i n g place there m u s t be 2 5 

an ora l agreement re lat ing t h e r e t o . No one k n o w s in a d v a n c e 
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w h a t t h e price wi l l be and the re fo re an a u c t i o n it is incapable o f 

being ref lected in a w r i t t e n agreement b e f o r e h a n d . On the 

o ther hand there m u s t be an agreement to c o n d u c t t h e a u c t i o n . 

Inevi tably there fore it m u s t be ora l . I t h e r e f o r e disbel ieve 

V e r m e u l e n w h e n he says t h a t there had been no a n t e c e d e n t 5 

oral agreement prior t o the s ign ing o f the w r i t t e n a g r e e m e n t t o 

w h i c h A n n e x u r e A is a t t a c h e d . 

[ 1 4 ] Mr Segal cr i t ic ised t h e ev idence of Mr B r e w s f o r being in 

conf l i c t w i t h t h e f o l l o w i n g w h i c h appears in an a f f idav i t w h i c h 

it is c o m m o n cause he s i g n e d in o ther p r o c e e d i n g s w h i c h 1 0 

nevertheless related t o these e v e n t s : 

"Subsequent t o the w r i t t e n a g r e e m e n t of sale entered 

into b e t w e e n A F Dreyer and C o m p a n y (Pty) Ltd (in 

l iquidat ion) ("the c o m p a n y " ) a n d t h e app l ican t ("AFD 1 " 

t o t h e r e s p o n d e n t ' s a n s w e r i n g a f f idav i t ) , a f u r t h e r oral 15 

agreement w a s en te red in to b e t w e e n t h e s a m e part ies to 

the r e s p o n d e n t ' s k n o w l e d g e and in t h e presence of 

Dreyer. The reason f o r th is a g r e e m e n t w a s t h a t it c a m e 

t o the a t t e n t i o n o f t h e app l ica t ion b u t not all t h e i tems 

w h i c h w e r e i n t e n d e d t o f o r m part of t h e sale w e r e l isted 2 0 

in A n n e x u r e A t o t h e c o n d i t i o n s o f sa le ." 

Even if th is pa ragraph is to be read as a denia l of t h e 

an tecedent oral a g r e e m e n t be fore the w r i t t e n a g r e e m e n t ( w h i c h 

I doubt ) no s ign i f icance a t t a c h e s , in my v i e w , t o t h i s so-cal led 

c o n t r a d i c t i o n . There m u s t , as I have a l ready i n d i c a t e d , have 2 5 

been an oral a g r e e m e n t prior to t h e ho ld ing o f t h e a u c t i o n . No 
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sugges t ion w a s m a d e by M r Sepal t h a t B r e w s is a liar and Mr 

Segal did n o t argue t h a t he w a s . W a s the e v i d e n c e of Brews 

so unrel iable because of th is c o n t r a d i c t i o n t h a t one c a n n o t 

believe his e v i d e n c e as to t h e t e r m s o f t h e oral a g r e e m e n t ? I do 

n o t bel ieve s o . I f i n d t h a t the oral a g r e e m e n t t o o k t h e f o r m as 5 

tes t i f ied by B r e w s h imsel f a n d as c o r r o b o r a t e d by Baynes . 

B r e w s ' e v i d e n c e is f u r t h e r c o r r o b o r a t e d by t h e f a c t t h a t he t o o k 

del ivery o f g o o d s w h i c h are a d m i t t e d in Exhibi t C w h i c h are n o t 

part o f A n n e x u r e A o f the w r i t t e n a g r e e m e n t . 

[ 1 5 ] Mr Segal appl ied f o r abso lu t ion f r o m t h e i n s t a n c e at t h e close 1 0 

of the p la in t i f f ' s case . I d ismissed t h e app l ica t ion because of 

the c o m p l e x i t y of t h e issues be fore m e . M r Segal 's a r g u m e n t 

is s imple . T h e g o o d s f o r m i n g t h e s u b j e c t m a t t e r o f th is d ispute 

do n o t appear in A n n e x u r e A o f t h e w r i t t e n a g r e e m e n t 

c o n c l u d e d o n 9 Apr i l 2 0 0 2 . T h e r e f o r e , a c c o r d i n g t o t h e parol 1 5 

ev idence ru le , t h e y w e r e n o t sold a n d del ivered t o t h e p la int i f f . 

It is clear f r o m t h e large n u m b e r of g o o d s w h i c h w e r e sold and 

the f a c t t h a t an a u c t i o n itself t o o k p lace , t h a t de l ivery o f t h o s e 

goods w h i c h w e r e so ld t o o k t h e f o r m o f traditio longa manu 

and t o o k p lace at t h e fall of t h e a u c t i o n e e r ' s h a m m e r . T h e 2 0 

o ther a l te rna t ive c o n s t r u c t i o n is t h a t t h e r e w a s constitutum 

possessorium o n 9 Apr i l 2 0 0 2 , t h e da te o f c o n f i r m a t i o n . 

I a l l o w e d e v i d e n c e as t o t h e a n t e c e d e n t oral a g r e e m e n t 

al legedly e n t e r e d into prior to t h e w r i t t e n a g r e e m e n t prec ise ly 

because it appeared t h a t t h e p la in t i f f ' s case w a s t h a t w h a t h a d 2 5 

been agreed b e t w e e n the part ies w a s n o t cor rec t l y re f lec ted in 
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t h e w r i t t e n agreement . T h e f i rs t and s e c o n d d e f e n d a n t s w e r e 

n o t part ies t o t h e w r i t t e n a g r e e m e n t . 

[ 1 6 ] Mr Nigr ini w h o t o g e t h e r w i t h Mr Kriel appears fo r the p la in t i f f , 

rel ied o n t h e f o l l o w i n g q u o t e s f r o m Phipson on Evidence 6 e d . 

page 5 7 7 w h i c h w a s referred t o w i t h approva l by Mari tz J w i t h 5 

Krause J c o n c u r r i n g in the case o f Town Council of Heidelberg 

v Kerkraad van Nederduitsch Hervormde of Gereformeerde 

Gemeente, Heidelberg 1 9 3 0 T P D 5 4 3 at p 5 5 3 and 5 5 4 : 

" W h e r e a t r a n s a c t i o n has been reduced into w r i t i n g by 

a g r e e m e n t o f t h e part ies ex t r ins ic ev idence t o c o n t r a d i c t 1 0 

or v a r y the w r i t i n g is e x c l u d e d o n l y in p roceed ings 

b e t w e e n s u c h par t ies , or the i r privies and n o t in t h o s e 

b e t w e e n s t rangers , o r a p a r t y and a s t ranger s ince 

s t rangers c a n n o t be p r e c l u d e d f r o m prov ing the t r u t h s by 

i g n o r a n c e , carelessness or f r a u d o f t h e par t ies; nor in t h e 1 5 

p r o c e e d i n g s b e t w e e n a p a r t y and a s t ranger w i l l the 

f o r m e r e s t o p p e d , s ince t h e r e w o u l d be m u t u a l i t y . " 

( M y emphas is ) He also relied o n t h e case of Tschirpig & 

Another v Kohrs 1 9 5 9 ( 3 ) SA 3 8 7 (N) 2 8 7 F and 2 9 0 C - F w h e r e 

H a r c o u r t AJ, as he t h e n w a s , said as f o l l o w s : 2 0 

"Final ly in regard to t h e admiss ib i l i ty o f t h e ev idence , I 

h a v e t h e l iveliest d o u b t s as t o w h e t h e r reliance u p o n t h e 

parol ev idence rule is o p e n to t h e appl icants at all. This 

is because t h e p resent app l i ca t ion is n o t a c o u r t 

p r o c e e d i n g b r o u g h t b e t w e e n t h e or iginal part ies t o t h e 2 5 

c o n t r a c t b u t b e t w e e n one s u c h par ty and t h e app l icants 
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w h o w e r e s t rangers in l a w t o s u c h c o n t r a c t . As I 

apprec ia te the p o s i t i o n a l t h o u g h the app l icants m a y wel l 

have had k n o w l e d g e of the t e r m s of t h e c o n t r a c t , t h e y 

w e r e n o t pr ivy t h e r e t o and a c c o r d i n g l y are s t rangers t o 

such c o n t r a c t . If t h i s is s o , t h e n t h e l a w s e e m s fa ir ly 5 

w e l l se t t led t o t h e e f f e c t t h a t t h e parol or ex t r ins ic 

ev idence rule does n o t prec lude verbal e v i d e n c e be ing 

t e n d e r e d and rece ived t o a f f e c t the c o n t r a c t . T h a t th is is 

so is establ ished in m y o p i n i o n b o t h in Engl ish l a w (see 

f o r e x a m p l e Phipson on Evidence 9 e d . p 6 0 2 ) and t h e 1 0 

South African Law (see f o r example t h e cases of 

Treasurer Genera/ v Lippert {1) SC 2 0 1 ; Heidelberg Town 

Council v Kerkraad van Nederduitsch Gemeenter 

Heidelberg 1 9 3 0 TPD 5 4 3 ; Cohen v Commissioner of 

T h e a u t h o r relied o n t h e j u d g m e n t of A d d l e s o n J in 

Van der Westhuizen v Santam Versekeringsmaatskappy Bpk 

1 9 7 5 (1) SA 2 3 6 (E) 2 4 8 - 2 4 1 D . 

11 7] Mr Sepal o n t h e o t h e r hand relied very heav i ly o n t h e case o f 

Traub v Barclays National Bank Ltd; Kalk v Barclays National 2 0 

Bank Ltd 1 9 8 3 (3) S A 6 1 9 (A) and in par t icu lar t h e f o l l o w i n g 

q u o t e w h i c h appears f r o m 6 3 0 A : 

"The e x t r a c t f r o m Wigmore q u o t e d by the learned judge 

reads as f o l l o w s : -

' i t is c o m m o n l y said t h a t t h e parol e v i d e n c e rule , in 25 

t h e p resent a s p e c t , is binding upon only those 

Inland Revenue 1 9 4 8 (4) SA 6 1 6 (T) 6 2 4 ) . 15 
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persons who are parties to the contract. This f o r m 

o f s t a t e m e n t s u f f i c e s in m o s t ins tances to reach 

c o r r e c t resul ts ; b u t it is n o t s o u n d o n pr inciple . 

T h e t h e o r y o f the rule is t h a t t h e part ies have 

d e t e r m i n e d t h a t a par t icular d o c u m e n t shall be the 5 

sole e m b o d i m e n t o f the i r legal ac t f o r cer ta in legal 

purposes ( § 2 4 2 5 , supra ) . H e n c e , so far as t h a t 

e f f e c t and t h o s e p u r p o s e s are c o n c e r n e d , t h e y 

m u s t be f o u n d in t h a t w r i t i n g and n o w h e r e else, no 

m a t t e r w h o m a y desire to avai l t h e m s e i f of i t . . . 10 

The t r u t h seems to be , t h e n t h a t the rule wi l l still 

apply t o e x c l u d e ex t r ins ic u t t e r a n c e s , even against 

o ther par t ies , p r o v i d e d it is s o u g h t t o use t h o s e 

u t t e r a n c e s for the very purpose for which the 

writing has superseded them as the legal act.' 1 5 

(t is clear t h a t f r o m Wigmore's t r e a t m e n t o f th is top ic 

rests o n w h a t is c o n c e i v e d to be a p roper app l ica t ion o f 

the ' i n t e g r a t i o n ru le ' , w h i c h is f o r m u l a t e d in para 2 4 2 5 of 

his w o r k (it is re fer red to in t h e a b o v e q u o t e d passage) 

and w h i c h has been q u o t e d w i t h a p p r o v a l by th is cour t 2 0 

(National Board Pretoria (Pty) Ltd & Another v Estate 

Swanepoel 1 9 7 5 (3) S A 16 (A) at 2 6 C ; a n d see also 

Venter v Birchholtz 1 9 7 2 ( 1 ) SA 2 7 6 (A) at 2 8 2 C - D and 

Johnston v Leal 1 9 8 0 (3) SA 9 7 (A) at 9 3 8 D - F ) . Corbin 

on Contracts v o l 3 para 5 9 6 deals w i t h t h e m a t t e r on the 2 5 

same f o o t i n g , in expl ic i t t e r m s : 



2 5 7 6 / 0 3 - L R 3 0 9 J U D G M E N T 

'The q u e s t i o n has been raised w h e t h e r the 'paro l 

e v i d e n c e rule' is appl icable in f a v o u r of or against 

a t h i r d par ty w h o is n o t a p a r t y t o the w r i t t e n 

i n t e g r a t i o n . The a n s w e r is def in i te ly in t h e 

a f f i r m a t i v e if t h e rule is c o r r e c t l y s ta ted and 5 

u n d e r s t o o d . If t w o part ies have by a c o m p l e t e 

w r i t t e n in tegra t ion d i s c h a r g e d and nul l i f ied 

a n t e c e d e n t n e g o t i a t i o n s b e t w e e n t h e m , t h e y are so 

d ischarged and nul l i f ied w i t h o u t regard t o w h o e v e r 

m a y be asser t ing or d e n y i n g t h e f a c t . ' 1 0 

W i t h a v i e w to t h e f a c t s of t h e p resent case I have f o u n d 

t h e f o l l o w i n g o b s e r v a t i o n s in Wi l l i s ton o n Contracts 3 rd 

vo l 4 para 6 4 7 : 

' I t is o f t e n said t h a t t h e parol ev idence rule is 

appl icable on ly to t h e part ies to a c o n t r a c t and 1 5 

the i r pr iv ies and does n o t app ly t o th i rd persons , or 

appl ies t o t h e m o n l y w h e n t h e y seek to e n f o r c e 

r igh ts under t h e c o n t r a c t . A l t h o u g h t h e s t a t e m e n t 

e s p e c i a l l y t h e f i r s t p a r t , h a s led t o 

m i s a p p r e h e n s i o n , i ts repet i t ion has been f r e q u e n t . . . 2 0 

But w h e r e t h e issue in d i s p u t e , even b e t w e e n th i rd 

par t ies , is w h a t are t h e ob l iga t ions o f A and B to 

o n e a n o t h e r , and t h o s e ob l iga t ions are s ta ted in a 

w r i t t e n c o n t r a c t , the parol ev idence rule is 

app l icab le . . . It m u s t be r e m e m b e r e d t h a t t h e 2 5 

w r i t t e n c o n t r a c t represents t h e t r u t h and the w h o l e 
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t r u t h o f t h e c o n t r a c t u a l ob l iga t ions of A and B in 

w h a t e v e r w a y and b e t w e e n w h a t e v e r part ies an 

enqui ry as t o s u c h ob l igat ions m a y b e c o m e 

i m p o r t a n t . To a d m i t parol ev idence to the c o n t r a r y 

w h i c h w o u l d n o t be a d m i t t e d as b e t w e e n t h e 5 

par t ies , e x c e p t fo r the purpose o f s h o w i n g ei ther 

f r a u d against a t h i r d person or s o m e inva l idat ing 

f a c t s w h i c h w o u l d be available to t h e part ies 

t h e m s e l v e s , is to pe rmi t f a c t s t o be s h o w n w h i c h 

have no re levancy t o t h e issue o f w h a t is the 10 

c o n t r a c t b e t w e e n A and B.' 

(My emphas is - ie. t h e emphas is o f th is c o u r t ) . 

Since t h e q u e s t i o n n o w be ing considered w a s n o t 

d e b a t e d in a r g u m e n t in t h e l ight of pr inciple or a u t h o r i t y , 

I p r o p o s e t o say no m o r e a b o u t it t h a n is requis i te f o r 15 

c o m i n g t o a dec is ion o n t h e par t icular f a c t s o f th is case ." 

It m u s t be p o i n t e d o u t in fa i rness to Mr Niorini t h a t he h imsel f 

ve ry p roper ly referred me t o th is e x t r a c t . Mr Nigrini s u b m i t t e d 

t h a t t h e f a c t s in t h a t case w e r e d is t ingu ishab le f r o m the fac ts 

in t h i s case and in a n y e v e n t w e r e obiter. Clearly the f a c t s 2 0 

w e r e indeed d is t ingu ishab le . A s to w h e t h e r or n o t t h e 

re fe rence t o t h e a u t h o r i t y in t h a t j u d g m e n t w a s obiter, I shall 

n o t e t h a t th is m a y be so. Never the less despi te t h e c a u t i o u s 

a p p r o a c h w h i c h w a s a d o p t e d by B o t h a J A in t h a t j u d g m e n t 

(and w h i c h w a s the u n a n i m o u s j u d g m e n t of the cour t ) it seems 25 

t o me t h a t t h e q u o t e f r o m Wi/Hston in par t icular w a s m a d e w i t h 
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a p p r o v a l . In any e v e n t even if it w a s not a p p r o v e d I shall deal 

w i t h the q u o t e t o w h i c h I have referred as if it does cor rec t l y 

re f lec t t h e l aw . I d o so because t h e pos i t ion is o t h e r w i s e as 

s t a t e d in Town Council of Heidelberg case and the Tschirpig & 

Another v Kohrs case a n d t h e Van der Westhuizen v Santam 5 

Versekehngsmaatskappy case (supra) all of w h i c h f a v o u r the 

p la in t i f f . It is necessary in m y v i e w to e m p h a s i s e the w o r d s 

q u o t e d f r o m Williston: 

Or s o m e inva l ida t ing f a c t s w h i c h w o u l d be available t o 

the part ies t h e m s e l v e s . " 10 

B r e w s ' ev idence w a s led precisely t o s h o w t h a t there w e r e 

" s o m e inval idat ing f a c t s " . His ev idence w a s led t o s h o w t h a t 

t h e agreement recorded in w r i t i n g did n o t re f lec t t h e t rue 

i n t e n t i o n of t h e par t ies . T h e i tems in Exhibi t C c lear ly s h o w 

t h a t t h e t rue in ten t ion of t h e part ies w a s t h a t t h e g o o d s sold t o 15 

t h e p la int i f f w e r e not c o n f i n e d to t h o s e appear ing in A n n e x u r e 

A o f t h e w r i t t e n a g r e e m e n t . Had t h e f i rs t a n d s e c o n d 

d e f e n d a n t s been a p a r t y to the a g r e e m e n t and h a d t h e pla int i f f 

s o u g h t rec t i f ica t ion t h e r e o f it seems t o me t h a t t h e pla int i f f 

w o u l d have s u c c e e d e d . 2 0 

[1 8 ] Mr Segal relied s t r o n g l y o n t h e case of Industrial Finance and 

Trust Co (Pty) Ltd v Heitner 1 9 6 1 (1) S A 5 1 6 (T) in w h i c h 

Mara is J said t h e f o l l o w i n g at 5 2 2 H : 

"No logical or prac t ica l reason sugges ts itself w h y it s h o u l d n o t 

be as capable o f r e a f f i r m a t i o n as a n y o t h e r w r i t t e n c o n t r a c t , 2 5 

p r o v i d e d t h e negot iab i l i ty and t rans ferab i l i t y o f t h e i n s t r u m e n t 



2 5 7 6 / 0 3 - L R 3 1 2 J U D G M E N T 

is n o t a f f e c t e d t h e r e b y . To fu l f i l th is c o n d i t i o n the rec t i f i ca t ion 

w o u l d have to be s t r i c t l y l im i ted , in its e f f e c t , t o the part ies 

c o n c e r n e d in t h e error s o u g h t t o be r e c t i f i e d . T h a t is in f a c t a 

requ i rement o f t h e rules as to rec t i f i ca t ion o f c o n t r a c t s o ther 

t h a n negot iab le i n s t r u m e n t s . W i l l i s t o n o n Contracts v o l 5 para 5 

1 5 4 7 ; re Statement of the Law of Contract, para 5 0 4 ; 

Weinerlein v Gogh Buildings Ltd 1 9 2 5 A D 2 6 2 at P 2 9 1 ; Meyer 

v Merchants Trust Ltd 1 9 4 2 A D 2 5 4 . " 

Mr Segal s u b m i t t e d t h a t as t h e f i rs t and s e c o n d d e f e n d a n t s 

w e r e n o t part ies to t h e w r i t t e n agreement t o w h i c h A n n e x u r e 1 0 

A is a t t a c h e d , t h a t there cou ld be no rec t i f i ca t ion of the 

agreement . 

[ 1 9 ] Of course it m u s t be c o r r e c t t h a t r e c t i f i c a t i o n can o n l y be 

s o u g h t against the part ies t o an a g r e e m e n t . Presumably t h a t is 

w h y the p la int i f f d id n o t a t t e m p t t o do so . It d id n o t need to do 15 

s o , b u t t h a t does not m e a n it cou ld not lead ev idence as to t h e 

t rue nature o f t h e a g r e e m e n t . The p la in t i f f m u s t be ent i t led to 

s h o w " s o m e inva l ida t ing f a c t s w h i c h w o u l d be available to the 

part ies t h e m s e l v e s " . The p la in t i f f m u s t in m y v i e w be able t o 

s h o w , in t h e w o r d s o f Wil/iston, " the t r u t h a n d t h e w h o l e t r u t h 2 0 

o f the c o n t r a c t u a l ob l iga t ions" b e t w e e n itself and the 

prov is iona l l iqu idators and t h e auc t ioneer . 

[ 2 0 ] Mr Segal s u b m i t t e d t h a t the tes t as t o w h e t h e r or n o t one c o u l d 

go behind a w r i t t e n a g r e e m e n t to es tab l ish t h e t r u e i n t e n t i o n 

b e t w e e n t h e part ies w a s a h igh o n e . He rel ied o n t h e f o l l o w i n g 2 5 

quo tes in Weinerlein v Gogh Buildings Ltd 1 9 2 5 A D 2 8 2 at 2 9 2 
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w h i c h q u o t e d w i t h approva l t h e j u d g m e n t of Troil ip J (as he 

t h e n was ) in Von Ziegler & Another v Superior Furniture 

Manufacturers (Pty} Ltd 1 9 6 2 (3) S A 3 9 9 (T): 

"In pract ise our c o u r t s r igorously insist u p o n t h e par ty w h o 

relies on r e c t i f i c a t i o n , p leading all t h e essentials thereof and 5 

p r o v i n g t h e m on a subs tan t i a l ba lance of probabi l i t ies ." 

This quote w a s recent ly no ted by A c k e r m a n n J , t h e n of this d iv is ion , 

in Neuhoff v New York Timbers Ltd 1 9 8 1 (4) S A 6 6 6 (T) 6 7 3 H . As 

I have a l ready said had t h e f i rs t a n d s e c o n d d e f e n d a n t s been a p a r t y 

to the a g r e e m e n t and had the p la in t i f f s o u g h t rec t i f i ca t ion thereo f it 10 

w o u l d sure ly h a v e s u c c e e d e d . In m y o p i n i o n the pla int i f f has 

establ ished c lear ly t h a t A n n e x u r e A w a s a m u t u a l or c o m m o n mistake 

b e t w e e n t h e part ies - it d id not c o n t a i n a c o m p l e t e list of all t h e 

movable assets t h a t f o r m e d the s u b j e c t m a t t e r o f the agreement . 

Such a m i s t a k e c a n v e r y easily arise w h e r e , as happened in th is case, 1 5 

there w a s , in e f f e c t , an a u c t i o n " l o c k , s t o c k and barrel" of 

innumerable g o o d s w h i c h w e r e spread o u t o v e r a large area of a 

f a c t o r y ' s p remises . 

A c c o r d i n g l y , in m y v i e w , the oral a g r e e m e n t c o n c l u d e d b e t w e e n t h e 

parties w h i c h t o o k place immed ia te ly pr ior to t h e ho ld ing of t h e 2 0 

a u c t i o n d e t e r m i n e d w h i c h g o o d s w e r e indeed so ld t o t h e pla int i f f and 

these g o o d s inc lude t h e g o o d s f o r m i n g t h e sub jec t m a t t e r of t h i s 

d ispute . 

[ 2 1 ] Mr Niar ini ra ised a f u r t h e r p o i n t . He relied on t h e f o l l o w i n g 

q u o t e f r o m Concor Construction (Cape) fPty) Ltd v Santam 25 
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Bank Ltd 1 9 9 3 (3) SA 9 3 0 (A) 9 3 3 B - C : 

"The requi rements f o r t h e passing of o w n e r s h i p by 

del ivery inc lude, inter alia, (a) t h a t t h e t rans fe ro r m u s t be 

capable o f t r a n s f e r r i n g o w n e r s h i p ; (b) del ivery m u s t be 

e f f e c t e d by the t r a n s f e r o r w i t h t h e i n t e n t i o n o f 5 

t rans fe r r ing o w n e r s h i p a n d t a k e n by the t rans fe ree w i t h 

t h e in tent ion of a c c e p t i n g o w n e r s h i p ; and (c) p a y m e n t 

w h e r e the sale is a c a s h sale." 

and Trust Bank van Afrika Bpk v Western Bank Bpk & Andere 

NNC 1 9 7 8 4 SA 2 8 1 (A) 3 0 1 H - 3 0 2 A where it w a s held t h a t : 10 

" V o l g e n s ons reg g a a n die e iendomsreg o p 'n roerende 

saak op 'n ander oor w a a r die eienaar daarvan dit aan 'n 

- a n d e r lewer met die bedoe l ing o m e iendomsreg aan horn 

oor te d ra , en die ander die saak neem m e t die bedoe l ing 

o m e iendomsreg d a a r v a n t e ve rk ry . Die qe ld ipheid v a n 15 

die e iendomsoordrap s taan los van die ae ld iahe id v a n 

enipe onder l iggende k o n t r a k . " 

{ M y e m p h a s i s ) . He also relied o n the case of Air-Kel (Edms) 

Bpk h/a Merkel Motors v Bodenstein & 'n Ander 1980 (3) SA 

9 1 7 (A) 922E-F: 2 0 

"B lo te ooreenkoms kan dus nie e iendomsreg o o r d r a nie -

traditio {oorhandig ing) m o e t o o k gesk ied ; en o m g e k e e r d . 

Blote oorhand ig ing is o o k nie vo ldoende nie - d i t m o e t 

gepaard gaan met 'n o o r e e n k o m s t u s s e n oorhand iger en 

o n t v a n g e r dat daarmee e i e n d o m s r e g gegee en g e n e e m 2 5 

w o r d . " 
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A n d at 9 2 3 H : 

"Dat traditio neer k o m o p 'n bes i tsoordrag - he tsy m e t 'n 

v e r s k u i w i n g v a n die regstreekse d a a d w e r k l i k e beheer van 

een persoon na ' n ander he tsy daarsonder . In 

laasgenoemde geval geskied daar geen verander ing van 5 

persoon w a t die regstreekse beheer be t re f n ie , maar daar 

v i n d nog 'n b e s i t s v e r s k u i w i n g plaas d e u r o o r e e n k o m s , op 

g r o n d van t o e p a s s i n g v a n die leerstuk v a n onmiddel l ike 

besi t . O m e i e n d o m s r e g van 'n roerende saak oor te dra 

m o e t daar dus die nodige saakl ike o o r e e n k o m s w e e s 1 0 

(soos hierbo g e n o e m ) en ook traditio in die s in in die 

vor ige paragraaf verdu ide l ik . " 

T h e f a c t t h a t t h e p la in t i f f t o o k possession o f all m o v a b l e s at t h e 

premises of the c o m p a n y in l iquidat ion (save f o r t h o s e g o o d s 

w h i c h w e r e e x c l u d e d and w h i c h d o n o t c o v e r t h e g o o d s w h i c h 15 

are the sub jec t m a t t e r of t h i s d ispute) a f ter c o n f i r m a t i o n and 

w i t h t h e full k n o w l e d g e a n d approva l of the t h i r d d e f e n d a n t and 

his predecessor 's in t i t le s h o w s t h a t t h e r e had indeed been 

traditio " w a t gepaard gaan met 'n o o r e e n k o m s tussen 

oorhand iger en o n t v a n g e r d a t daarmee e i e n d o m s r e g gegee en 2 0 

g e n e e m w o r d " . In o t h e r w o r d s t h e "nod ige saakl ike 

o o r e e n k o m s " did n o t have to be the w r i t t e n agreement 

c o n t a i n i n g A n n e x u r e A. Even if the w r i t t e n a g r e e m e n t 

c o n t a i n i n g A n n e x u r e A w a s a val id and b ind ing a g r e e m e n t 

b e t w e e n t h e p la int i f f a n d t h e part ies t h e r e t o , it d id not have to 2 5 

be t h e "nod ige saakl ike o o r e e n k o m s " t h a t g a v e rise to the 
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t rans fe r o f o w n e r s h i p . T h e p la in t i f f ' s c l a im , it m u s t be 

e m p h a s i s e d , is n o t based o n c o n t r a c t . It is based on a claim of 

o w n e r s h i p w h i c h c o u l d have arisen and in th is case did arise 

independent ly of t h e w r i t t e n agreement c o n t a i n i n g A n n e x u r e A . 

A real r i g h t , s u c h as o w n e r s h i p is , as every f i rs t year l a w 5 

s t u d e n t k n o w s , en fo rceab le as aga inst the w h o l e w o r l d {See 

Smith v Farrelly's Trustee 1 9 0 4 TS 9 4 9 at 9 5 8 ; Johannesburg 

Municipal Council v Rand Townships Registrar 1 9 1 0 TS 1 3 1 4 

at 1 3 2 0 ) . A s aga inst the w h o l e w o r l d , a person asserts and 

proves o w n e r s h i p b y relying u p o n any n u m b e r o f available 10 

f a c t s . 

[ 2 2 ] Yesterday t h e case w a s ad journed early t o a l low t h e part ies 

t i m e prepare a f u l l a r g u m e n t b e f o r e m e . M r Nigrini received t h e 

assistance of a jun io r Mr jCrieJ. He has asked t h a t if success fu l 

t h e costs of t w o counse l for t o d a y be inc luded and tha t t h e 15 

qua l i fy ing fees o f t h e exper ts A l b e r t Beukes and David Spar row 

be a l l o w e d . T h e e x p e r t s ' ev idence w a s t o relate to the quest ion 

of accessio w h i c h w a s a b a n d o n e d , as I have said , on the eve 

of the tr ial o r t h e m o r n i n g thereof . It is clear f r o m the heads 

prepared by Mr Niqr ini in th is d i f f i c u l t m a t t e r tha t t h e services 2 0 

o f jun ior c o u n s e l in add i t ion to h imsel f w e r e n o t ex t ravagan t ly 

e m p l o y e d and w e r e m o s t usefu l to t h e c o u r t in decid ing th is 

d i f f i cu l t case . 

[ 2 3 ] Insofar as t h e t i m e p e r i o d w h i c h w a s le f t in t h e d isc re t ion of the 

c o u r t in t h e p la in t i f f ' s par t icu lars of c la im f o r t h e del ivery of t h e 2 5 

g o o d s in q u e s t i o n is c o n c e r n e d I bel ieve t h a t a period of t w o 

w e e k s f r o m t h e da te of th is order w o u l d be fa ir t o all part ies. 
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2 0 

[ 2 4 ] T h e f o l l o w i n g order is made aga ins t t h e f i rs t and second 

d e f e n d a n t s : 

1 . T h e y are t o del iver t o t h e p la int i f f the goods more fu l ly 

d e s c r i b e d as f o l l o w s : 

1.1 T h r e e dus t e x t r a c t i o n uni ts and fans inc lud ing d u c t 5 

e x t r a c t i n g d u c t i n g ; 

1.2 One SSR 2 0 0 0 Ingersoll Rand and one At las Copco 

c o m p r e s s o r inc lud ing c o n n e c t i n g c o m p r e s s e d air 

p ipes the re to (" the g o o d s ) ; 

2 . T h e sher i f f is author ised t o seize and del iver t h e goods t o 10 

the p la in t i f f in the e v e n t s of t h e d e f e n d a n t s fa i l ing or 

re fus ing t o del iver t h e s a m e t o t h e pla int i f f w i t h i n t w o 

w e e k s o f t h e date o f th is order . 

3. T h e f i rs t and second d e f e n d a n t s are jo in t ly and several ly 

l iable t o pay t h e p la in t i f f ' s c o s t s in t h e a c t i o n , inc luding 1 5 

t h e c o s t s of t w o c o u n s e l f o r 11 February 2 0 0 3 and t h e 

q u a l i f y i n g fees of t h e e x p e r t s A l b e r t Beukes and David 

S p a r r o w , t h e one p a y i n g t h e o ther t o be abso lved . 
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