
Snel ler Verba t im/ Iks 

IN THE HIGH COURT OF S O U T H AFRICA 

( W I T W A T E R S R A N D L O C A L D IV IS ION! 

J O H A N N E S B U R G CASE NO: 1 9 8 8 1 / 0 3 

2 0 0 3 - 1 1 - 2 6 

10 

In t h e ma t te r b e t w e e n 

M A R A I S A N D OTHERS 

and 

MICHEL AHRENS A N D OTHERS 

App l i can ts 

Responden ts 15 

J U D G M E N T 

WILL IS , J : The app l i can ts seek t h e f o l l o w i n g rel ief: 

" 1 . A n order dec lar ing t h a t the sale of m e m b e r s ' in terest and 2 0 

m e m b e r s ' c la ims on loan accoun t en te red in to on 10 Apr i l 

2 0 0 2 b e t w e e n f o u r t h t o f o u r t h app l icants and f i rs t 

responden t in respec t o f Pearl Proper t ies and Financial 

Serv ices C C , No . C K 1 9 9 2 / 0 0 0 2 2 2 / 2 3 ( a c o p y of w h i c h 

is a n n e x e d to t h e f o u n d i n g a f f i dav i t m a r k e d " G M 6 " - 2 5 

here inaf ter re fer red t o as " s e c o n d sale a g r e e m e n t " ) has 

been val id ly cance l led by f i rs t t o f o u r t h app l i can ts . 
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A l te rna t i ve l y , t h a t the second sale a g r e e m e n t has lapsed 

and is o f no f u r t he r f o r ce or e f f e c t . 

2 . D i rec t ing t h e f i rs t responden t to pay t h e f i r s t t o f o u r t h 

app l icants t h e s u m o f R 1 6 0 0 0 0 , t o g e t h e r w i t h in terest 

at t h e ra te o f 1 5 , 5 % per a n n u m a tempore morae as set 5 

o u t in t h e a t t ached schedu le . 

3. In te rd ic t ing and rest ra in ing the f i rs t and th i rd responden ts 

f r o m car ry ing on the bus iness o f m a n u f a c t u r i n g signs on 

Por t ion 1 2 7 a t t h e fa rm R ie t fon te in 1 8 9 { " P o r t i o n 1 2 7 " ) . 1 

4 . Ev ic t ing responden ts f r o m po r t i on 1 2 7 . 1 0 

5. De te rmin ing t h e da te by w h i c h t h e responden ts m u s t 

vaca te Por t ion 1 2 7 . 

6 . De te rmin ing t h e da te u p o n w h i c h t h e ev i c t i on order 

prayed f o r in paragraph 4 m a y be car r ied . 

7 . D i rect ing t h e f i rs t responden t t o pay t h e app l i can t s ' cos ts 1 5 

of su i t . 

8 . Gran t ing t h e app l icant such f u r t h e r and /o r a l ternat ive 

relief as t h e above honourab le c o u r t m a y d e e m jus t and 

equ i tab le . " 

The app l i can ts do no t seek a t th is s tage t h e a l te rna t ive relief 2 0 

re fer red t o in paragraph 1 of t h e no t i ce o f m o t i o n and obv ious ly 

paragraph 3 fal ls a w a y if I do in f a c t g r a n t t h e ev i c t i on o f the 

responden ts f r o m Por t ion 1 2 7 . 

It is c o m m o n cause t h a t in t e r m s of t h e a g r e e m e n t referred t o , 

t h e responden ts w e r e liable t o pay occupa t i ona l in te res t or rent to t h e 2 5 

app l i can ts . There is no d ispute t ha t t h e y have n o t done so and it is 
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also c o m m o n cause t h a t t h e y remain in o c c u p a t i o n o f Port ion 1 2 7 . 

T h e re levant a g r e e m e n t entered in to b e t w e e n the part ies in w r i t i n g 

prov ides prec ise ly t h a t the app l icants m a y cance l the agreement if t h e 

responden ts are in b reach o f its t e r m s . T h e re levant ag reemen t also 

con ta ins t h e s tanda rd non-var ia t ion c lause requi r ing any var ia t ion t o 5 

be recorded in w r i t i n g . It also con ta ins a s tanda rd clause re lat ing t o 

any w a i v e r of r i gh ts being recorded in w r i t i n g . 

It seems t o me t ha t t h e responden ts are c lassical ly b e t w e e n a 

rock and a hard p lace. T h e ag reemen t t h a t t h e y en te red in to is 

express . It is c lear t h a t t h e y are in b reach of t h e te rms o f t h a t 10 

ag reemen t and accord ing ly t h a t t h e app l i can ts w e r e ent i t led to cance l 

t h e ag reemen t and ev i c t t h e m . 

Ms Bailey f o r the responden ts has raised a nove l a rgumen t t h a t 

there is a lis pendens b e t w e e n t h e par t ies t h a t shou ld p reven t th is 

ma t te r be ing d e t e r m i n e d . The It's, i t is c o m m o n cause , w a s en te red 15 

in to af ter t h e serv ice o f th is app l ica t ion and the re fo re I do not see h o w 

it can proper ly be cons idered t o be a lis pendens at t h e t ime w h e n 

these p roceed ings w e r e ins t i t u ted . 

Fu r t he rmore , t h e issue t ha t appears to be raised in t h a t lease in 

m y v i e w c a n n o t t a k e t h e issues in th is par t i cu la r ma t te r any f u r t he r . 2 0 

One c a n n o t c o n c o c t t o c reate d ispu tes of f a c t . T h e real issues in th is 

mat te r have a l ready been ou t l i ned by m e and I w i s h t o emphas i se 

t h e m , t h a t the re w a s a w r i t t e n a g r e e m e n t t h e par t ies ; t h a t it w a s a 

t e r m of t h a t a g r e e m e n t t h a t occupa t i ona l in te res t and/or renta l be 

pa id ; t ha t o c c u p a t i o n a l in terest has n o t been pa id ; t h a t t h e 2 5 

app l icants p u r p o r t e d t o cance l t h e ag reemen t and t h a t 
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n o t w i t h s t a n d i n g the i r hav ing done s o , t h e responden ts remain in 

o c c u p a t i o n of t h e premises. Fu r the rmore , as I have a l ready i nd i ca ted , 

t h e t e r m s o f t h e ag reemen t w e r e recorded in w r i t i ng and require any 

var ia t ion or w a i v e r t o be recorded in w r i t i n g . 

In m y v i e w the app l i can ts accord ing ly succeed in the i r 5 

app l i ca t ion . It seems t o be reasonable t h a t t h e y shou ld be g iven unt i l 

1 5 December 2 0 0 3 t o vaca te Por t ion 1 2 7 . 

1 . A n order is accord ing ly m a d e in t e r m s o f prayer 1 of t h e no t ice 

of m o t i o n (not inc lud ing t h e a l te rna t ive relief s o u g h t in t ha t 

prayer) as we l l as prayers 2 and 4 the reo f . 10 

2 . It is f u r t he rmore ordered t h a t t h e responden ts m u s t vaca te 

Por t ion 1 2 7 by no later t h a n 15 December 2 0 0 3 . 

3. In t h e e v e n t t h a t responden ts d o no t vaca te Por t ion 1 2 7 o n the 

da te p rov ided fo r in th is o rde r , t h e y m a y be ev i c ted f o r t h w i t h . 

4 . T h e f i rs t respondent is to p a y t h e app l i can t ' s cos ts of su i t . 15 


