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In the m a t t e r b e t w e e n 1 5 

CENTRAL A U T H O R I T Y FOR THE 

REPUBLIC OF S O U T H AFRICA A p p l i c a n t 

and 

D A W N LOUISE D A V I D Respondent 

J U D G M E N T 

2 0 

WILLIS , J : Th is is an appl icat ion in t e r m s o f w h i c h the appl icant , the 

Central A u t h o r i t y fo r the Republic of S o u t h A f r i c a seeks an order in 

te rms of "The C o n v e n t i o n on the Civil A s p e c t s of In ternat ional Child 2 5 

A b d u c t i o n A c t No . 7 2 of 1 9 9 6 in the f o l l o w i n g t e r m s : 

Sneller Verba t im /a j 

IN THE HIGH COURT OF SOUTH AFRICA 

( W I T W A T E R S R A N D LOCAL DIVISION) 

JOHANNESBURG CASE NO: 1 9 4 1 5 / 0 2 

2 0 0 2 - 1 2 - 1 0 
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1 . T h a t the m i n o r chi ldren C ieram, C a m e r o n , Erin and Lauren ("the 

m i n o r ch i ldren") be re turned f o r t h w i t h to t h e ju r isd ic t ion f o r the 

Central A u t h o r i t y f o r England and Wales . 

2 . 2.1 T h a t the respondent be and is hereby ordered f o r t h w i t h 

to hand over the minor ch i ldren to the appl icant so as to 5 

fac i l i ta te the return o f t h e m i n o r ch i ldren to the 

j u r i s d i c t i o n of the Centra l A u t h o r i t y fo r England and 

Wa les . 

2 .2 T h a t in the event o f t h e r e s p o n d e n t ' s fai lure to c o m p l y 

w i t h the order in paragraph 2.1 above then the sher i f f of 10 

t h i s c o u r t be and is hereby a u t h o r i s e d , e m p o w e r e d and 

ordered f o r t h w i t h t o remove t h e minor ch i ld ren f r o m the 

c u s t o d y of t h e respondent or w h e r e v e r t h e y m a y be 

f o u n d and t o use s u c h force and /o r m e a n s as m a y be 

necessary to do so and to hand over the minor chi ldren 1 5 

to t h e f a m i l y a d v o c a t e n a m e l y Mr Renay K a t h a w a r o o , so 

as to fac i l i ta te their re tu rn to the ju r isd ic t ion of the 

Cent ra l A u t h o r i t y f o r England and Wa les . 

3 . 3.1 T h a t the respondent f o r t h w i t h hand over to the f a m i l y 

a d v o c a t e namely Mr Renay K a t h a w a r o o the travel 2 0 

d o c u m e n t s of the m i n o r ch i ld ren . 

3 .2 S h o u l d the respondent fai l and /o r refuse to hand over the 

t rave l d o c u m e n t s o f t h e minor chi ldren to the fami ly 

a d v o c a t e namely M r Renay K a t h a w a r o o t h e n the sheri f f 

of th is c o u r t be and is hereby a u t h o r i s e d , e m p o w e r e d and 25 

ordered f o r t h w i t h to search f o r and seize the travel 

d o c u m e n t s of the m i n o r ch i ldren and hand t h e m to the 
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fami ly a d v o c a t e namely Mr Renay K a t h a w a r o o so as to 

fac i l i ta te the re turn o f t h e minor ch i ld ren to the 

ju r isd ic t ion of the Centra l A u t h o r i t y fo r England and 

Wales . 

4 . T h a t the respondent be and is hereby ordered to pay the c o s t s 5 

incur red in the t rave l l ing expenses o f t h e m i n o r ch i ldren to 

England. 

5. T h a t the respondent be and is hereby ordered to pay the 

app l i can t ' s c o s t s o f th is appl icat ion on t h e a t t o r n e y and client 

scale in the event o f the r e s p o n d e n t ' s o p p o s i t i o n . 10 

6. Fur ther and /o r a l ternat ive rel ief . 

It is c o m m o n cause t h a t M r Marcus J o h n Dav id , t h e person on 

behal f of w h o m the Central A u t h o r i t y fo r England and Wales and in 

S o u t h A f r i c a have ac ted in th is m a t t e r is the f a t h e r of the minor 

ch i ldren referred t o in the no t ice of m o t i o n . Certa in of the chi ldren 15 

w e r e born of t h e re la t ionship b e t w e e n the fa ther and the m o t h e r prior 

to the i r marr iage w h e r e u p o n t h e y w e r e s u b s e q u e n t l y l eg i t imated . The 

m o t h e r o f the chi ldren is t h e present respondent . It is c o m m o n cause 

t h a t t h e f a t h e r and t h e m o t h e r w e r e d i v o r c e d in t h e c o u n t y b o r o u g h 

of Br idgend in Wa les and t h a t t h e m o t h e r has had w h a t w e in S o u t h 2 0 

A f r i c a w o u l d refer to as the phys ica l c u s t o d y of the a foresa id minor 

ch i ld ren . In o ther w o r d s at all re levant t ime t h e ch i ld ren have lived 

ma in ly w i t h the i r mother , 

It is c o m m o n cause t h a t in M a y of th is year the a foresaid minor 

ch i ld ren w e r e b r o u g h t by t h e r e s p o n d e n t t o S o u t h A f r i c a . It is also 2 5 

c o m m o n cause tha t in b r ing ing t h e m to S o u t h A f r i c a she did so 
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w i t h o u t t h e c o n s e n t o f the i r f a ther . It is clear t h a t she plans to make 

a life fo r herself here w i t h these chi ldren and c o n s i d e r s t h a t it w o u l d 

be in the best in terests o f the chi ldren t h a t t h e y w e r e b r o u g h t up by 

her l iv ing in S o u t h A f r i c a . 

As I have a l ready ind ica ted the present app l ican t has b rought 5 

th is app l ica t ion in t e r m s o f "the c o n v e n t i o n " a n d has done sa upon 

the request of t h e Centra l A u t h o r i t y fo r England and Wales . Ar t ic le 1 

of t h e c o n v e n t i o n p r o v i d e s as f o l l o w s ; -

"The o b j e c t s o f the present c o n v e n t i o n are -

a) to secure the p r o m p t return o f ch i ldren w r o n g f u l l y 10 

r e m o v e d t o or retained in any c o n t r a c t i n g state and; 

b l t o ensure t h a t r ights of c u s t o d y and o f access under 

t h e l a w of one c o n t r a c t i n g state are e f f e c t i v e l y restr ic ted 

in t h e o t h e r c o n t r a c t i n g s t a t e s . " 

Ar t ic le 3 prov ides: - 1 5 

"The r e m o v a l or t h e re ten t ion o f a chi ld is to be 

c o n s i d e r e d w r o n g f u l w h e r e 

(a) it is in breach o f r ights o f c u s t o d y a t t r i b u t e d to a 

p e r s o n , an i n s t i t u t i o n or o ther b o d y , e i ther jo in t ly or alone 

under t h e l a w of the s ta te in w h i c h the chi ld w a s 2 0 

hab i tua l ly res ident immedia te ly b e f o r e the removal or 

r e t e n t i o n ; 

(b) at the t i m e of remova l or r e t e n t i o n his r ights were 

actua l ly exerc ised either jo in t ly or alone or w o u l d have 

been so exerc ised but fo r the r e m o v a l of the re ten t ion . " 2 5 

The r ights Df c u s t o d y m e n t i o n e d in sub-paragraph (a) above may arise 
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in par t icular by o p e r a t i o n of l a w or by reason of a judicial or 

admin is t ra t ive d e c i s i o n , or by reason o f an agreement having legal 

e f f e c t under t h e law o f t h a t s ta te . 

Art ic le 4 p r o v i d e s t h a t : -

hab i tua l ly resident in a c o n t r a c t i n g s ta te immediate ly 

be fore a n y breach o f c u s t o d y or access r ights . The 

c o n v e n t i o n shall cease to app ly w h e n the chi ld at ta ins 

t h e age of 1 6 years ." 

"For the purposes o f th is c o n v e n t i o n -

(a) ' r i g h t s of c u s t o d y ' shall inc lude r ights relat ing to the 

care of t h e person o f the chi ld a n d , in part icular the r ight 

t o d e t e r m i n e the ch i ld 's place of residence; 

(b) ' r i g h t s of access' shall inc lude the r ight to take a 15 

chi ld fo r a l imi ted per iod of t i m e t o a place other t h a n the 

c h i l d ' s habi tua l res idence." 

Ar t ic le 12 c o n t a i n s the f o l l o w i n g prov is ion :-

" W h e r e a chi ld has been w r o n g f u l l y r e m o v e d or reta ined 

in t e r m s o f article 3 and at the date of the 2 0 

c o m m e n c e m e n t of t h e p r o c e e d i n g s before the judicia l or 

a d m i n i s t r a t i v e au thor i ty o f the c o n t r a c t i n g state w h e r e 

the ch i ld is a period o f less t h a n one year has e lapsed 

f r o m t h e date o f the w r o n g f u l remova l or re tent ion the 

a u t h o r i t y concerned shall order the return o f the chi ld 2 5 

f o r t h w i t h . " 

T h i s c o n v e n t i o n shall apply tD any chi ld w h o w a s 5 

Art ic le 5 p r o v i d e s : - 10 
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Art ic le 1 3 p r o v i d e s inter alia as f o l l o w s : -

" N o t w i t h s t a n d i n g t h e prov is ions of the preced ing art ic le 

t h e judic ia l or admin is t ra t i ve a u t h o r i t y at t h e requested 

s t a t e is n o t bound t o order t h e return of the chi ld if the 

p e r s o n , i n s t i t u t i o n , o r o t h e r b o d y w h i c h opposes its 5 

re tu rn establ ishes t h a t -

a) t h e p e r s o n , i n s t i t u t i o n or o ther b o d y h a v i n g the 

care o f t h e person o f the child w a s not ac tua l ly 

exerc is ing the c u s t o d y r ights at the t i m e of 

remova l or r e t e n t i o n , or had c o n s e n t e d t o or 10 

subsequent ly a c q u i e s c e d in the remova l or 

re ten t ion ; or 

b) there is a g rave risk t h a t his or her re tu rn w o u l d 

expose t h e ch i ld t o phys ica l or p s y c h o l o g i c a l h a r m 

or o t h e r w i s e place the chi ld in an intolerable 15 

s i t u a t i o n . " 

It is c o m m o n cause t h a t t h e ch i ld ren a f f e c t e d by th is app l ica t ion 

w e r e hab i tua l ly res ident in Wa les b e f o r e t h e y w e r e b r o u g h t t o S o u t h 

A f r i c a in M a y o f th is year. It is also c o m m o n cause t h a t their fa ther 

e n j o y e d r igh ts o f access to t h e m . 2 0 

T h e c o u r t has rece ived t h e benef i t o f a report by a L o n d o n 

barr ister one Debbie Tay lor in w h i c h she adv ised t h a t in t e r m s of t h e 

Chi ld A b d u c t i o n A c t o f 1 9 8 4 in t h e Un i ted K i n g d o m it is a cr iminal 

o f f e n c e f o r a paren t to t a k e o r send his chi ld o u t of t h e Uni ted 

K i n g d o m w i t h o u t "appropr ia te" c o n s e n t w h i c h means the c o n s e n t of 2 5 

e i ther t h e ch i ld 's mother or t h e ch i ld 's fa ther (if he has parenta l 
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responsib i l i ty fo r t h e m ) , w h i c h in th is case means the c o n s e n t of Mr 

David as t h e f a t h e r o f the ch i ld ren . I did n o t u n d e r s t a n d M s Fine w h o 

appears f o r the respondent , to c o n t e s t the c o n t e n t i o n t h a t the chi ldren 

had indeed been b r o u g h t to S o u t h Af r ica in c o n t r a v e n t i o n of the Child 

A b d u c t i o n A c t of 1 9 8 4 . 5 

I d id not u n d e r s t a n d M s Fine to submi t t h a t there w o u l d be any 

grave risk to the chi ldren in re turn ing t h e m t o Wales or t h a t t h e y 

w o u l d be e x p o s e d to physica l or psycho log ica l ha rm or t h a t the 

ch i ldren by re turn ing to England w o u l d be placed in an interolerable 

s i t u a t i o n . In essence the a r g u m e n t of Ms Fine w a s t h a t the fa ther did 10 

n o t have r ights of c u s t o d y and accord ing ly t h e br inging of the chi ldren 

to S o u t h A f r i c a w a s not in c o n t r a v e n t i o n o f the Hague C o n v e n t i o n . 

Ar t ic le 5 m a k e s it clear t h a t '"rights of c u s t o d y " inc lude r ights 

re lat ing to the care of the person of the chi ld and in par t icular t h e r ight 

to de te rmine the ch i ld 's place o f residence. It is indeed c o m m o n 15 

cause t h a t parental r ights in the Uni ted K i n g d o m have in essence been 

de te rmined by the Children A c t o f 1 9 8 9 i n the Uni ted K i n g d o m . This 

A c t does a w a y w i t h the c o n c e p t w i t h w h i c h w e in S o u t h A f r i c a are 

fami l iar , namely " c u s t o d y " and refers ra ther to "parental 

respons ib i l i t y" . In t e r m s of the A c t , parenta l respons ib i l i ty enta i ls n o t 2 0 

on ly r ights b u t dut ies and p o w e r s . There is no d i s p u t e t h a t accord ing 

to t h e law o f the Uni ted K i n g d o m these p o w e r s and du t ies inc lude 

inter alia the r ight to be heard c o n c e r n i n g a r r a n g e m e n t s for a ch i ld 's 

e m i g r a t i o n . 

In o ther w o r d s it is qui te clear tha t the fa ther of these part icular 25 

ch i ldren w o u l d have the " r igh ts of c u s t o d y " as re ferred to in the 



1 9 4 1 5 / 0 2 - a j 4 4 J U D G M E N T 

Hague C o n v e n t i o n in so far as they relate t o his r ights to determine 

their place of res idence. Fur thermore as M r Naidoo w h o appears for 

t h e appl icant p o i n t e d o u t , t h e father n o t on ly had r ights of access to 

the chi ldren b u t r ights o f access are speci f ica l ly p r o t e c t e d in the 

var ious art icles to w h i c h I have re ferred. 5 

In t h e case o f Sonderup v Tondelli and Another 2 0 0 1 11) SA 

1 1 7 1 ( C O at para [ 2 8 ] Go lds tone , J g iv ing t h e u n a n i m o u s j u d g m e n t 

o f t h e C o n s t i t u t i o n a l C o u r t referred w i t h approva l to w h a t w a s said 

by Dona ldson MR in Re F (Minor: Abduction: Jurisdiction [ 1 9 9 0 ] 3 all 

ER 9 7 (CAD at 9 9 J w h e r e he, in t u r n , agreed w i t h v i e w s given by 1 0 

Ba lcombe , LJ ;-

"Tha t in n o r m a l c i r c u m s t a n c e s it is in t h e in terests of 

ch i ld ren t h a t parents or o thers shall n o t a b d u c t t h e m f r o m 

one j u r i s d i c t i o n to another b u t t h a t a n y dec is ion relating 

t o t h e c u s t o d y of the chi ldren is bes t dec ided in the 1 5 

ju r isd ic t ion in w h i c h they had h i t h e r t o been habitual ly 

res ident . " 

T h e Cons t i tu t iona l Cour t also refers to art ic le 19 of the Hague 

Convent ion w h i c h prov ides t h a t 

"A dec is ion under th is c o n v e n t i o n c o n c e r n i n g the return 2 0 

of the chi ld shall not be t a k e n t o be a d e t e r m i n a t i o n on 

the mer i ts of any c u s t o d y issue." (see para [30] . ) 

In o ther w o r d s , it is n o t fo r th is c o u r t t o d e t e r m i n e the mer i ts of 

w h e t h e r or n o t it is be t te r f o r the chi ldren to be b r o u g h t up in South 

A f r i c a l iving w i t h the i r m o t h e r here or w h e t h e r or n o t it is bet ter fo r 2 5 

t h e m to c o n t i n u e l iv ing in Wales w i t h the i r m o t h e r be ing under some 
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c o m p u l s i o n to l ive there . The i m p o r t a n t pr inciple is tha t it is the 

cour ts in w h i c h ch i ld ren are habi tual ly resident w h i c h m u s t de termine 

their best in te res ts and determine w h e t h e r there should be any 

var iat ion o f c u s t o d y or w h e t h e r t h e chi ldren should be a l lowed to be 

removed f r o m t h e part icular c o u n t r y in w h i c h t h e y l ived. 5 

Even if I a m w r o n g in my c o n c l u s i o n t h a t t h e f a t h e r o f these 

chi ldren had " c u s t o d y " as prov ided f o r in t h e Hague C o n v e n t i o n and 

I there fore w o u l d have a d iscret ion in the m a t t e r , I w i s h to record t h a t 

I w o u l d exerc ise m y d iscre t ion in f a v o u r o f order ing the return of the 

chi ldren to England and Wales . T h e Uni ted K i n g d o m of England and 1 0 

Wales is a f r i e n d l y s t a t e ; it is a f e l l o w m e m b e r o f t h e C o m m o n w e a l t h 

and c o m i t y a m o n g nat ions requires, in m y v i e w , t h a t chi ldren 

un lawfu l l y r e m o v e d f r o m one c o u n t r y w i t h w h o m w e have f r iendly 

relat ions s h o u l d be re turned t o t h a t c o u n t r y w i t h all the assistance of 

the author i t ies in S o u t h A f r i c a , inc lud ing the c o u r t s . I w i s h to 15 

c o m m e n d the app l ican t in th is m a t t e r for t h e r igorous and e f f ic ien t and 

internat ional ly c o - o p e r a t i v e manner in w h i c h it has gone a b o u t its 

dut ies in th is par t icu lar regard. 

In m y v i e w t h e appl icant has made o u t a case f o r the relief 

s o u g h t in pa ragraphs 1 t o 4 of not ice o f m o t i o n . In so far as c o s t s are 2 0 

concerned I d o n o t at th is stage propose to penal ise the respondent 

w i t h a cos ts o rder . A n order is made in t e r m s o f paragraphs 1 , 2 , 3 

and 4 of t h e n o t i c e of m o t i o n . It is f u r t h e r ordered t h a t the cos ts of 

this app l ica t ion are reserved unti l f u r t h e r order by the c o u r t u p o n the 

appl icat ion of e i ther pa r ty . 2 5 


