
IN THE HIGH COURT OF SOUTH AFRICA 

f W I T W A T E R S R A N D L O C A L DIVISION) 

J O H A N N E S B U R G CASE NO: 2 2 0 0 1 / 0 2 

2 0 0 2 - 1 1 - 1 4 

In the mat te r b e t w e e n 

VAN WYK, GIDEON PETRUS A p p l i c a n t 

and 

CROLE, MICHAEL ANTHONY First Respondent 

LITTLE, NIGEL MARK SHANNON S e c o n d Respondent 

J U D G M E N T 

WILL IS , J : T h e a p p l i c a n t , w h o is t h e Senior State A d v o c a t e in t h e 

o f f i c e o f t h e D i rector of P rosecut ions o p e r a t i n g at t h e 1 2 t h Floor, High 

Cour t Bui ld ing , J o h a n n e s b u r g , has a p p r o a c h e d t h e c o u r t as a m a t t e r 

of u r g e n c y seek ing an order tha t t h e s u b p o e n a issued in the Randburg 

M a g i s t r a t e ' s C o u r t in t h e m a t t e r b e t w e e n the f i rs t r e s p o n d e n t as 



pla int i f f and t h e Minister o f S a f e t y and Secur i ty , under Case No. 

4 2 3 3 / 2 0 0 1 , s e r v e d upon the app l i can t , be and is hereby set aside. 

The appl icant has also requested an order t h a t the f i rs t r e s p o n d e n t 

pay t h e c o s t s of th is appl icant o n t h e a t t o r n e y and c l ient sca le , jo in t ly 

and severa l ly w i t h t h e second r e s p o n d e n t . 

The s e c o n d respondent is t h e a t t o r n e y w h o issued the 

s u b p o e n a . 

T h e f i rs t r espondent is t h e p la int i f f in t h e a foresaid case in the 

Randburg M a g i s t r a t e ' s Cour t . 

T h e s u b p o e n a w h i c h w a s s e r v e d o n the a p p l i c a n t on 6 

N o v e m b e r 2 0 0 2 requires h im to p roduce : -

"Al l c o r r e s p o n d e n c e o f a n y k ind { inc luding repor ts , m e m o r a n d a ) 

b e t w e e n yourse l f a n d the f o l l o w i n g l isted par t ies: 

(a) O f f i c e o f the Nat ional D i rector o f Public P r o s e c u t i o n s ; 

(b) T h e A s s e t Forfe i ture Uni t ; 

{c) T h e Special Inves t iga t ion Unit o f t h e S o u t h A f r i c a n Police 

Serv ice ; 

(d) T h e T a s k Force; 

(e) T h e Public Order Pol ic ing Uni t of t h e S o u t h A f r i c a n Police 

Serv ice . 

(f) T h e of f ice o f the D i rector of Public P rosecu t ions , 

B l o e m f o n t e i n ; 

(g) M r A n d r e De Vries SC of t h e Of f ice o f the D i rector of 

Publ ic Prosecut ions , W i t w a t e r s r a n d Local D iv is ion . 

(h) M e m b e r s of t h e A l iens Invest iga t ion Uni t ; 

(i) M e m b e r s of the Nat ional A n t i C o r r u p t i o n Uni t , Pretor ia 



per ta in ing to the raid o n 2 February 2 0 0 0 at The Ranch p r o p e r t y 

at 5 4 A u t u m n Road, R ivonia . 

T h e requested c o r r e s p o n d e n c e is t o cover the t i m e per iod b o t h 

pr ior and s u b s e q u e n t t o the raid and is t o inc lude all 

c o r r e s p o n d e n c e w h i c h relates to any events o c c u r r i n g prior to 

t h e ra id, dur ing t h e raid and s u b s e q u e n t to t h e ra id . " 

T h e appl icant alleges in paragraph 4 . 3 o f the f o u n d i n g a f f idav i t 

t h a t : 

" M y sole c o n n e c t i o n w i t h the even ts o f t h e raid is t h a t I w a s 

a p p o i n t e d to p rosecu te one A n d r e w Phi l l ips." 

This a l legat ion is n o t d i s p u t e d by the r e s p o n d e n t s in the a n s w e r i n g 

a f f i d a v i t . In the rep ly ing a f f idav i t the appl icant makes t h e issue 

clearer w h e n he says" 

"I h a v e n o t h i n g to do w i t h any prior inves t iga t ions or w i t h the 

raid on The Ranch on 2 February 2 0 0 0 and m y on ly k n o w l e d g e 

of t h e mat te r arises f r o m m y o f f i ce as State Prosecutor . " 

It is c o m m o n cause t h a t t h e ac t ion in the M a g i s t r a t e ' s C o u r t is 

an a c t i o n f o r damages ar ising f r o m assaul ts w h i c h al legedly t o o k place 

by m e m b e r s of the Police Force o n t h e f i rs t r e s p o n d e n t dur ing the 

ra id . 

I c a n n o t see any possible re levance in these d o c u m e n t s in 

d e t e r m i n i n g : 

(a) w h e t h e r an assault t o o k place; or 

(b) t h e assessment o f the q u a n t u m o f d a m a g e s in s u c h a case . 

I w o u l d w i s h to po in t o u t t h a t prima facie m e m b e r s o f the publ ic are 

e n t i t l e d to live peacefu l and u n d i s t u r b e d lives and s u c h a raid and 



s u c h assaul ts , if t h a t o c c u r r e d , w o u l d have to be jus t i f i ed by the 

d e f e n d a n t in the case in t h e M a g i s t r a t e ' s C o u r t . F u r t h e r m o r e , in the 

l ight of the f a c t t h a t t h e u n c o n t e s t e d e v i d e n c e be fore me is t h a t the 

appl icant w a s n o t even a w i t n e s s and c o u l d n o t possib ly have been 

a w i t n e s s to t h e even ts w h i c h t o o k place dur ing t h e ra id, 1 c a n n o t see 

h o w his presence can reasonably be required for t h e tr ial or t h a t it is 

even relevant . There fo re , prima facie it w o u l d s e e m to me tha t the 

s u b p o e n a does indeed c o n s t i t u t e an abuse o f c o u r t p r o c e e d i n g s . 

I am prepared t o a c c e p t , especial ly as I am s i t t ing as a J u d g e in 

a b u s y mot ion c o u r t , t h a t there is perhaps s o m e s l ight possib i l i ty t h a t 

the s u b p o e n a w a s n o t an abuse a n d t h a t t h e r e m a y be c i r c u m s t a n c e s 

w h i c h c o u l d , in t h e l ight o f f u r t h e r e v i d e n c e , j u s t i f y it. The trial is said 

to c o m m e n c e t o m o r r o w and it is clear t h a t if t h e a p p l i c a n t is excused 

f r o m a t t e n d a n c e , th is w i l l not pre judice t h e f i rs t r espondent in 

proceed ing w i t h the tr ia l a n d in leading qu i te a cons iderab le a m o u n t 

of ev idence. 

In all t h e c i r c u m s t a n c e s o f the m a t t e r t h e f o l l o w i n g order is 

made : 

1 . The appl icant is e x c u s e d f r o m a t t e n d a n c e at the tr ia l in the 

Randburg M a g i s t r a t e ' s c o u r t in Case No. 4 2 3 3 / 2 0 0 1 b e t w e e n 

Michael A n t h o n y Crole as p la int i f f a n d t h e Min is ter of Sa fe ty 

and Secur i ty as d e f e n d a n t unt i l a f u r t h e r order is made by th is 

c o u r t . 

2 . T h e s u b p o e n a duces tecum issued in th is case cal l ing u p o n the 

appl icant to appear in person be fore t h e c o u r t w i l l be set aside 

w i t h o u t f u r t h e r hear ing , if the f i rs t r e s p o n d e n t does not make 



an app l ica t ion t o th is c o u r t f o r a recons idera t ion of t h e mat te r 

w i t h i n s ix m o n t h s o f th is order . 

3. In the e v e n t t h a t the s u b p o e n a is set aside c o n s e q u e n t u p o n t h e 

order m a d e in paragraph 2 a b o v e , t h e f i rs t r espondent is t o p a y 

the cos ts o f th is app l ica t ion . 

4. In a n y o ther e v e n t , t h e c o s t s o f t h e app l ica t ion t h u s far are 

reserved. 


