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Sneller Verba t im / Iks 

In t h e m a t t e r b e t w e e n 

CHEMFIT TECHNICAL PRODUCTS (PTY) LTD A p p l i c a n t 

and 

SOIL FUMIGATION SERVICES (LOWVELD) CC First R e s p o n d e n t 

MAARTEN DIRK KOPPENOL S e c o n d R e s p o n d e n t 15 

J U D G M E N T 

WILL IS , J : T h e a p p l i c a n t has made app l i ca t ion f o r s u m m a r y j u d g m e n t 

as against t h e f i rs t d e f e n d a n t as f o l l o w s : 2 0 

1 . P a y m e n t o f t h e s u m of R1 2 6 0 8 2 9 , 1 8; 

2 . in terest o n t h e said a m o u n t ca lcu la ted at t h e pr ime o v e r d r a f t 

rate charged b y First Nat ional Bank f r o m t i m e t o t i m e being a t 

present 1 6 % per a n n u m f r o m 2 4 J u l y 2 0 0 2 t o date of p a y m e n t ; 

3. c o s t s o f s u i t ; 2 5 

4 . a l te rnat ive rel ief . 

IN THE HIGH COURT OF SOUTH AFRICA 

( W I T W A T E R S R A N D L O C A L DIVISION) 

J O H A N N E S B U R G CASE NO: 1 3 4 2 4 / 0 2 

2 0 0 2 - 0 9 - 1 0 5 , 
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T h e s u m m o n s w a s issued a n d se rved . As against the s e c o n d 

d e f e n d a n t an order is s o u g h t r e c t i f y i n g a deed of sure tysh ip c o n t a i n e d 

in A n n e x u r e " A " t o the s u m m o n s a n d therea f te r c la iming p a y m e n t of 

t h e a foresa id a m o u n t as aga inst t h e s e c o n d d e f e n d a n t jo in t ly and 

d e f e n d a n t in respec t o f th is app l i ca t ion f o r s u m m a r y j u d g m e n t . 

T h e c l a i m is f o r g o o d s so ld and de l ivered . 

The f i r s t d e f e n d a n t does n o t d i s p u t e t h a t g o o d s w e r e so ld b y 

t h e pla int i f f t o t h e f i rs t d e f e n d a n t a n d de l ivered . T h e de fence appears 

" 2 5 . F r o m J a n u a r y 2 0 0 0 w h e n the f i rs t orders were p laced to 

Apr i l 2 0 0 2 w h e n t h e last order w a s p laced , the Rand 

d e v a l u e d a p p r o x i m a t e l y 1 0 0 % f r o m its January 2 0 0 0 

pr ice per US Dollar. D u r i n g t h e s a m e period the price per 

k i l o g r a m of m e t h y l b r o m i d e charged by the suppl ier to 15 

app l ican t increased a p p r o x i m a t e l y 1 0 0 % . The appl icant 

o r mark up d u r i n g t h e per iod increased by more t h a n 

5 0 0 % . It is a b u n d a n t l y clear, even in t h e absence of ful l 

d i s c l o s u r e by the a p p l i c a n t o f all the i n f o r m a t i o n it is 

o b l i g e d to d isclose in t e r m s o f the agreement reached 2 0 

b e t w e e n the par t ies , t h a t it has o v e r c h a r g e d the f i rs t 

d e f e n d a n t . 

2 6 . As a result of th is o v e r c h a r g i n g f i rs t r e s p o n d e n t ' s c l ients 

have cancel led orders f o r m e t h y l b romide and q u o t e s 

have been re jected by our c l ients in f a v o u r of o ther 2b 

several ly . T h e app l ican t does n o t proceed against the s e c o n d 5 

as f o l l o w s : - 10 
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c o m p e t i t o r s sel l ing m e t h y l b romide in the S o u t h A f r i c a n 

marke t . The f i r s t respondent had lost sales as a d i rect 

c o n s e q u e n c e o f app l icant 's breach o f c o n t r a c t and these 

damages w e r e reasonably fo reseen and w i t h i n the 

c o n t e m p l a t i o n of the part ies at t h e t i m e o f e n t r y into the 5 

agreement . I annex hereto m a r k e d ' L I ' and ' L 2 ' a c o p y 

of a let ter ind ica t ing a f i r m order t h a t w a s cance l led . 

First r e s p o n d e n t has lost i n c o m e t o t h e va lue o f R 2 2 5 0 0 

2 8 . A p p l i c a n t has also n o t fu l ly a c c o u n t e d to f i rs t r espondent 10 

in respect of c o m m i s s i o n s due f o r sales and t h e shor t fa l l 

o f c o m m i s s i o n s for sales t o Hadeco w h i c h second 

respondent es t imates to be the s u m of R 1 1 8 2 0 0 . This 

sum is c a l c u l a t e d as f o l l o w s : R 1 0 3 2 0 0 be ing the s h o r t 

p a y m e n t of c o m m i s s i o n s due f o r sales t o Hadeco and 15 

R 1 5 0 0 0 in respec t o f c o m m i s s i o n s f o r sales to Sun 

Valley and Green W o r l d . I s u s p e c t t h a t t h e app l ican t has 

made o ther sales d i rec t ly t o m y c l ient a n d I a m in t h e 

process of inves t iga t ing it. 

3 1 . It is clear t h a t the f i rs t r espondent has a c o u n t e r c l a i m 

against t h e app l ican t in the s u m of at least R 5 9 0 4 9 2 , 5 0 

and calls f o r a s t a t e m e n t o f d e b a t e m e n t o f t h e app l i can t ' s 

a c c o u n t in order to d e t e r m i n e t h e e x a c t f igure due to it 

2 0 

by the app l icant . 2 5 
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Crisply s t a t e d , t h e f i rs t d e f e n d a n t ' s d e f e n c e t o t h e app l ica t ion 

f o r s u m m a r y j u d g m e n t is t h a t it has a c o u n t e r c l a i m . It is clear f r o m 

w h a t I have q u o t e d above tha t th is c la im is fo r an un l iqu idated 

a m o u n t . 

The pos i t ion w i t h regard to res ist ing s u m m a r y j u d g m e n t by w a y 5 

of an un l iqu idated c o u n t e r c l a i m is c o n v e n i e n t l y s u m m a r i s e d at p .9 -35 

in Summary Judgment: A Practical Guide by V a n Niekerk, Geyer and 

M u n d e l l . 

"It is general ly r e q u i r e d , t h a t f o r an un l iqu ida ted c o u n t e r c l a i m to 

c o n s t i t u t e a bona fide d e f e n c e t h a t t h e quantum o f t h e 1 0 

c o u n t e r c l a i m shou ld e x c e e d (or be at least of similar m a g n i t u d e , 

but n o t less) t h e quantum of t h e p l a i n t i f f ' s c ia im . T h e 

impl ica t ion hereof is t h a t t h e d e f e n d a n t o u g h t t o q u a n t i f y his 

c o u n t e r c l a i m in order to d e m o n s t r a t e t h a t t h e quantum the reo f 

is at least as m u c h or , in a n y event , n o t smal ler t h a n t h a t of the 15 

p la in t i f f ' s c l a i m . Only t h e n is the c o u n t e r c l a i m a bona fide 

d e f e n c e t o t h e p la in t i f f ' s ent i re c la im . S h o u l d t h e d e f e n d a n t 

have a l iqu idated c o u n t e r c l a i m w i t h t h e quantum less t h a n t h a t 

of t h e p l a i n t i f f ' s c l a i m , or if the quantum o f the d e f e n d a n t ' s 

un l iqu ida ted c o u n t e r c l a i m is less t h a n t h a t o f t h e p la in t i f f ' s 2 0 

c la im , t h e d e f e n d a n t s h o u l d , in order t o a d v a n c e a bona fide 

defence , p a y in t h e ba lance. In t h e f o r m e r Rhodesia the f a c t 

t h a t t h e c o u n t e r c l a i m w a s less t h a n t h a t of t h e c la im did n o t 

prec lude leave to d e f e n d being g r a n t e d to a d e f e n d a n t , t h e 

reasoning be ing t h a t t h e quantum o f t h e c o u n t e r c l a i m w a s an 2 5 
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es t imate o n l y , b u t t h a t the cause o f ac t ion clearly c o n s t i t u t e d 

a tr iable issue requir ing reso lu t ion at a tr ial in due course a n d 

n o t at a p r e m a t u r e stage o f s u m m a r y j u d g m e n t p roceed ings . 

This Rhodesian decis ion w a s f o l l o w e d in t h e Transvaa l . The 

rat io o f t h e lat ter decis ion w a s t h a t it d id n o t m a t t e r t h a t t h e 

quantum o f t h e c o u n t e r c l a i m w a s less t h a n t h a t of t h e c la im . 

The a c t i o n as a w h o l e required a d j u d i c a t i o n even t h o u g h the 

de fence w a s on ly t o a p o r t i o n o f t h e p la in t i f f ' s c l a i m . ... T h e 

d e f e n d a n t , in raising a c o u n t e r c l a i m , shou ld prov ide fu l l 

par t icu la r i ty o f t h e material f a c t s u p o n w h i c h it is b a s e d . Th is 

means t h a t he m u s t be as c o m p r e h e n s i v e as w h e n a d v a n c i n g 

on ly a d e f e n c e . The c o u r t m u s t be p laced in a pos i t ion to 

proper ly be able t o cons ider n o t o n l y t h e na ture and g r o u n d s of 

the c o u n t e r c l a i m , b u t also t h e m a g n i t u d e thereo f and w h e t h e r 

it is a d v a n c e d bona fide. T h e necessary e lements o f a 

c o m p l e t e d c a u s e of ac t ion m u s t be inc luded . The c o u n t e r c l a i m 

m u s t , m o r e o v e r , be based o n f a c t s a n d n o t o n the d e p o n e n t ' s 

bel ief ." 

As I a m b u s y g iv ing j u d g m e n t ex tempore in a busy m o t i o n 

c o u r t , I t r u s t t h a t I m a y be f o r g i v e n f o r n o t re fe r r ing in extenso t o the 

var ious cases t h a t have been q u o t e d in t h e a foresaid w o r k in s u p p o r t 

o f the p ropos i t ions there in c o n t a i n e d . 

Counse l fo r t h e f i rs t d e f e n d a n t , n o t surpr is ing ly , relied v e r y 

m u c h on t h e a foresa id Rhodesian case o f Wilson v Hoffman and 

Another 1 974- (2) S A 4 4 (R) w h e r e t h e learned judge Beck, J said as 

f o l l o w s at 4 5 G : 
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" A s present ly advised I a m n o t s u f f i c i e n t l y persuaded t h a t t h e 

d e f e n d a n t s should be s u b j e c t e d to the res t r ic t ions of a s u m m a r y 

j u d g m e n t against t h e m w h e n t h e y m a d e a v e r m e n t s w h i c h I 

regard as su f f i c i en t t o ent i t le t h e m t o plead a c o u n t e r c l a i m as 

a part ia l de fence w i t h t h e m a g n i t u d e of the c la im , and t o seek 5 

to p r o t e c t the i r pos i t ion w i t h regard t o c o s t s , if so a d v i s e d , by 

m a k i n g t h e appropr ia te p a y m e n t into c o u r t . " 

This case w a s referred to w i t h a p p r o v a l in t h e case of H I Lockhat 

(Pty) Ltd v Domingo 1 9 7 9 (3) S A 6 9 6 (T) w h e r e t h e learned j u d g e 

q u o t e d t h e v e r y e x t r a c t w h i c h I have q u o t e d earl ier. In t h e case of 10 

Stassen v Stofberg 1 9 7 3 (3) SA 7 2 5 (C) C o r b e t t J (as he t h e n was ) 

said as f o l l o w s at 7 2 9 A : 

" Ind ien die teeneis minder as die hoofe is is , die v e r w e e r d e r die 

versk i l qereqtel ik kan inbetaa l en o p die w y s e 'n bona fide 

v e r w e e r teen die hele h o o f e i s o p w e r p . (Sien Koornklip 15 

Beieggings (Edms) Bpk v Allied Minerals Ltd 1 9 7 0 (1) SA 6 7 4 

(K). W a a r 'n ve rweerder aan die a n d e r k a n t 'n o n g e l i k w i d e e r d e 

teene is o p w e r p sonder o m die hoevee lhe id daarvan enigs ins te 

bepaal o f t r o u e n s o m enige p o g i n g aan te w e n d o m di t te 

bepaal e n w a a r d i t b lyk d a t die teeneis h e e l w a a r s k y n l i k 2 0 

aansienl ik minder as die h o o f e i s is en g e e n regtel ike inbeta l ing 

gesk ied h e t n i e , openbaar s o d a n i g e " teeneis" n a m y m e n i n g , nie 

'n bona fide v e r w e e r vir d ie doe le indes v a n s u m m i e r e v o n n i s 

nie. Vir hierdie rede w o r d s u m m i e r e v o n n i s t o e g e s t a a n soos 

a a n g e v r a met k o s t e . " 25 
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It is s ign i f i can t t h a t e v e n in t h e Wilson v Hoffman case and the 

H L Lockhat v Domingo case t o w h i c h counse l fo r t h e f i rs t d e f e n d a n t 

re fe r red , there is a re ference to m a k i n g a p a y m e n t into c o u r t . No 

p a y m e n t in to c o u r t has been m a d e , nor has there been an a t t e m p t by 

t h e f i r s t d e f e n d a n t to q u a n t i f y the a m o u n t o f the c o u n t e r c l a i m . In my 5 

v i e w , w i t h due respect , if there is a c o n f l i c t o f l a w b e t w e e n the 

reasoning o f t h e learned j u d g e in t h e case o f Stassen v Stofberg 

(supra) and t h e learned j u d g e in t h e case o f H L Lockhat v Domingo, 

I w o u l d prefer to f o l l o w t h e j u d g m e n t o f C o r b e t t J (as he t h e n w a s ) . 

In so far as it w o u l d be n e c e s s a r y f o r me to make a f i n d i n g to th is 10 

e f f e c t , I a c c o r d i n g l y make a f i n d i n g t h a t if there is an un l iqu ida ted 

c o u n t e r c l a i m for an a m o u n t less t h a n t h e a m o u n t D f t h e p la in t i f f ' s 

c l a i m , t h e d e f e n d a n t s h o u l d s h o w his bona fides by m a k i n g a p a y m e n t 

into c o u r t fo r t h e d i f f e r e n c e . To the e x t e n t t h a t t h e j u d g m e n t in H L 

Lockhat v Domingo is in c o n f l i c t w i t h th is p r o p o s i t i o n , I am sat is f ied 15 

t h a t it is w r o n g . 

In m y v i e w the p la int i f f a c c o r d i n g l y m u s t s u c c e e d in i ts 

app l i ca t ion f o r s u m m a r y j u d g m e n t save f o r t h e m i n o r qua l i f i ca t ion t o 

w h i c h I shall n o w refer . 

T h e app l ica t ion for s u m m a r y j u d g m e n t inc ludes a c la im f o r 2 0 

in terest o n the said a m o u n t "ca lcu la ted at t h e pr ime o v e r d r a f t rate 

c h a r g e d by First Nat ional Bank f r o m t i m e to t i m e be ing at present 

1 6 % per a n n u m f r o m 2 4 J u l y 2 0 0 2 to da te of p a y m e n t " . There is no 

a l legat ion in the s u m m o n s as to t h e pr ime o v e r d r a f t rate a n d 

a c c o r d i n g l y in m y v i e w it is appropr ia te t o a w a r d the m o r a rate of 2 5 

in te res t be ing 1 5 , 5 % o n l y . 


