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Sneller V e r b a t i m / I k s 

I DELE?;: i v ; . : ; t:7ir ^Fr iECABLE 

| (2; cv . ; ' T f ; ^ :T T : JUDGES Y ? S / N O ; 

DATE 

10 

In the mat te r b e t w e e n 

CVS TRAVEL INTERNATIONAL (PTY) LTD 

and 

FILM FUN HOLDINGS (PTY) LTD 

A p p l i c a n t 15 

R e s p o n d e n t 

J U D G M E N T 

WILL IS , J : T h i s is an app l ica t ion in w h i c h t h e appl icant seeks: 

1 . A n order t h a t j u d g m e n t g ran ted by d e f a u l t in f a v o u r o f the 

r e s p o n d e n t under Case No. 2 0 0 2 / 7 0 6 3 o n 1 4 M a y 2 0 0 2 for 

p a y m e n t o f t h e s u m of R3 8 2 3 7 4 9 , 9 0 , t o g e t h e r w i t h in terests 

on t h a t s u m , on the rate o f 1 5 , 5 % per a n n u m f r o m 31 J a n u a r y 

2 0 0 2 be a n d is hereby resc inded . 

2 0 

25 

IN THE HIGH COURT OF SOUTH AFRICA 

(W1TWATERSRAND L O C A L DIVISION! 

J O H A N N E S B U R G CASE NO: 7 0 6 3 / 0 2 

2 0 0 2 - 0 8 - 2 9 5 
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2. Order ing t h a t t h e w a r r a n t o f e x e c u t i o n issued by t h e r e s p o n d e n t 

under Case N o . 2 0 0 2 / 7 0 6 3 p u r s u a n t t o t h e j u d g m e n t g r a n t e d 

o n 1 4 M a y 2 0 0 2 be s t a y e d , a l te rna t ive ly se t aside p e n d i n g the 

d e t e r m i n a t i o n of th is a p p l i c a t i o n . 

3. Order ing t h a t the r e s p o n d e n t s pay the c o s t s o f t h e app l ica t ion 5 

but o n l y in the event o f t h e r e s p o n d e n t o p p o s i n g t h e 

a p p l i c a t i o n . 

T h e d e f a u l t j u d g m e n t w h i c h it is s o u g h t to have set aside w a s 

a j u d g m e n t in w h i c h t h e present r e s p o n d e n t had ob ta ined by seek ing 

an order o f c o u r t t h a t an arb i t ra t ion a w a r d be made s u c h an order . It 10 

is c o m m o n cause t h a t the part ies h a d an ac r imon ious and lengthy 

d i s p u t e b e f o r e an arb i t ra tor . It is c o m m o n cause t h a t the re ference to 

a rb i t ra t ion arose at t h e s u g g e s t i o n o f t h e present app l ican t fo r 

resc iss ion. 

T h e s u b j e c t m a t t e r of the a rb i t ra t ion w a s a d ispute over the 15 

purchase a n d sale of cer ta in e q u i p m e n t . The r e s p o n d e n t sold t o t h e 

app l ican t cer ta in " in teract ive e q u i p m e n t " and ITV boxes for t h e s u m 

of R3 7 1 8 8 7 5 . T h e r e s p o n d e n t ' s asset register l isted the va lue o f t h e 

e q u i p m e n t as be ing t h e sum of R6 7 1 4 4 1 5 , 5 5 (being t h e va lue of t h e 

e q u i p m e n t ) and R 4 9 5 6 4 0 4 , 8 0 {as be ing the net b o o k value) . 2 0 

T h e p u r c h a s e price o f R3 7 1 8 8 7 5 w a s p rov ided for in a c lause 

o f t h e w r i t t e n a g r e e m e n t and w a s t o be paid by the app l ican t to 

r e s p o n d e n t by w a y o f an initial p a y m e n t o f R 2 1 8 8 7 5 t o be set o f f 

against a m o u n t s co l l ec ted by t h e r e s p o n d e n t s f r o m hote ls . T h e 

balance of t h e p u r c h a s e price of R3 5 0 0 0 0 0 w a s t o be paid by w a y 25 

of 4 8 equal m o n t h l y ins ta lments o f R 7 2 9 1 6 , 6 7 e x c l u d i n g V A T , the 
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f i rs t i ns ta lment t o be paid on 15 M a y 2 0 0 1 and therea f te r the 

s u b s e q u e n t ins ta lments on the 1 5 t h day of each m o n t h . 

It is c o m m o n cause t h a t t h e appl icant in this app l ica t ion fell in to 

arrears and did indeed o w e t h e m o n e y . There is in f a c t no d ispute 

c o n c e r n i n g the i n d e b t e d n e s s . T h e de fence is , h o w e v e r , a rather 5 

v a g u e l y s t a t e d c o u n t e r c l a i m t h a t w o u l d arise f r o m cer ta in V A T 

i r regular i t ies w h i c h had c o m e to its a t t e n t i o n as a result o f enquir ies 

f r o m the S o u t h A f r i c a n Revenue Serv ices . This aspect is ex t remely 

s k e t c h i l y p r e s e n t e d before m e . It seems to me to be clear t h a t really 

t h e app l ican t has no real d e f e n c e o n t h e mer i ts of the issue w h i c h 10 

c a m e before t h e arb i t ra tor . 

It is c o m m o n cause t h a t t h e no t i ce of the app l ica t ion t o have 

t h e a w a r d m a d e an order o f c o u r t w a s served o n Mr A n t o n i o , the 

d i r e c t o r of app l icant , personal ly . He has been the leading persona l i ty 

o n behal f of t h e appl icant in t h e ent i re d ispute b e t w e e n t h e part ies . 15 

It is also c o m m o n cause t h a t h a v i n g received th is not ice o f app l ica t ion 

t o have t h e a w a r d made an order o f c o u r t , Mr A n t o n i o c o n t a c t e d his 

a t t o r n e y , it is c o m m o n cause t h a t there w a s no not ice o f o p p o s i t i o n 

f i l e d . I have searched in va in t h r o u g h o u t these v o l u m i n o u s papers fo r 

s o m e sor t of s a t i s f a c t o r y e x p l a n a t i o n for w h y there w a s no not ice o f 2 0 

o p p o s i t i o n . The best e x p l a n a t i o n , and indeed t h e on ly one t h a t need 

c o n c e r n m e , is t h a t the no t i ce o f app l ica t ion to have t h e a w a r d m a d e 

an order o f c o u r t fa i led t o s t a t e , as required in t e r m s of Rule 6 (5 ) (b ) , 

t h a t if no s u c h n o t i f i c a t i o n is g i v e n t o the app l i ca t ion , it w i l l be set 

d o w n on a s t a t e d day . 2 5 

It is Clear t h a t t h e no t i ce of m o t i o n w a s d e f e c t i v e in th is regard. 
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Never the less , it is n o t w i t h o u t s ign i f icance t h a t a j u d g e o f th is cour t 

w a s never theless sat is f ied t h a t a proper case had been made out fo r 

t h e a w a r d to be m a d e an order of c o u r t and it w o u l d seem ent i re ly 

inappropr ia te fo r me to ga insay t h a t exerc ise o f j u d g m e n t by one of 

m y bre thren or s is ters on t h i s b e n c h . But be t h a t as it may . it is 5 

aston ish ing t h a t despi te personal service o f t h e app l ica t ion on Mr 

A n t o n i o , and despi te Mr A n t o n i o hav ing re ferred t h e m a t t e r to his 

a t t o r n e y , there w a s no not ice of o p p o s i t i o n . 

Fur thermore , it is c o m m o n cause t h a t w h e n t h e mat te r w a s set 

d o w n for hear ing t h e no t ice of set d o w n w a s s e r v e d o n t h e o f f i c e s o f 10 

t h e appl icant . T h e e x p l a n a t i o n g iven for w h y n o t h i n g w a s done w a s 

t h a t Mr A n t o n i o w a s a w a y in Austra l ia and t h a t his secre tary did n o t 

k n o w w h a t t o m a k e o f i t . In t h e l ight o f t h e f a c t t h a t Mr A n t o n i o 

be fore his depar ture f o r Aust ra l i a w a s a w a r e t h a t there w a s s u c h an 

app l i ca t ion , it is e x t r a o r d i n a r y t h a t he t o o k no s t e p s w i t h i n his o f f i ce 1 5 

t o alert t h e m as t o w h a t t o d o in the event of t h e r e be ing any f u r t h e r 

legal p rocess . 

Var ious t e c h n i c a l ob jec t ions have been raised concern ing t h e 

g r a n t i n g of t h e a w a r d and t h e f a c t t h a t t h e a w a r d w a s n o t proper ly 

pub l i shed . It is s ign i f i can t t h a t despi te the lapse o f several m o n t h s , 2 0 

no appl icat ion has been m a d e t o have the a rb i t ra t ion r e v i e w e d or set 

aside. It is also s ign i f i can t t h a t on 2 4 O c t o b e r 2 0 0 1 the appl icant 

addressed a let ter t o t h e r e s p o n d e n t w h e r e i n it i nd ica ted t h a t a f ter 

h a v i n g d e d u c t e d cer ta in a m o u n t s , the a p p l i c a n t u n d e r t o o k to 

c o m m e n c e t o pay t h e ins ta lments f r o m N o v e m b e r 2 0 0 1 . 2 5 



7063/2002 5 J U D G M E N T 

I refer t o t h e case of Chetty v Law Society Transvaal 1 9 8 5 (2) 

SA 7 5 6 (A| at 7 6 4 I - 7 6 5 D w h e r e t h e c o u r t sa id: 

"It is clear t h a t in principle and in t h e long s t a n d i n g prac t ice of 

our c o u r t s t w o essent ia l e l e m e n t s o f su f f i c i en t "cause" f o r 

resc iss ion of a j u d g m e n t by de fau l t are: 5 

(a) t h e p a r t y seeking relief m u s t present a reasonable and 

a c c e p t a b l e exp lana t ion f o r his defau l t ; and 

(b) t h a t o n t h e mer i ts s u c h p a r t y has a bona fide d e f e n c e 

w h i c h , prima facie carries s o m e p r o s p e c t s of s u c c e s s . 

It is n o t s u f f i c i e n t if o n l y one of t h e s e t w o requ i rements is m e t . 10 

For o b v i o u s reasons a par ty s h o w i n g no p r o s p e c t s of s u c c e s s 

on t h e mer i ts w i l l fail in an app l i ca t ion for rescission o f a d e f a u l t 

j u d g m e n t aga inst h i m , n o m a t t e r h o w reasonable a n d 

c o n v i n c i n g o f his de fau l t . " 

In m y v i e w t h e appl icant has w h o l l y fa i led t o p resent a 15 

reasonable and a c c e p t a b l e exp lana t ion f o r its d e f a u l t a f ter serv ice o f 

the app l ica t ion t o have the a w a r d m a d e an order of c o u r t . In so far 

as it is necessary f o r me to indicate m y v i e w s o n t h e mer i ts , I t h i n k it 

is plain f r o m w h a t I have said already t h a t there is no real d e f e n c e on 

t h e meri ts a n d it is plain t h a t t h e app l ica t ion has been b r o u g h t f o r 2 0 

purposes o f de lay . 

The r e s p o n d e n t has s o u g h t a c o s t s order o n an a t t o r n e y and 

c l ient scale b u t I a m n o t d isposed t o g r a n t it especia l ly in t h e l ight of 

it t h a t it is c o m m o n cause t h a t a nulla bona re turn has been f i led by 

t h e Sher i f f p u r s u a n t t o the w a r r a n t of e x e c u t i o n issued in th is m a t t e r 2 5 

and t h a t l iqu idat ion proceedings are l ikely. 
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T h e f o l l o w i n g order is m a d e : T h e app l ica t ion for rescission o f 

de fau l t j u d g m e n t is d ismissed w i t h c o s t s . 


