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DATE: 1999-10-28
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(2) OF INTEREST TQ OTHER JUD YESNO.
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In the matter between:

AT & T GLOBAL NETWORK SERRVICES SA (PTY) LID 15t Applicant
BCS-NET (PTY) LID 2nd Applicant
FIRSTNET (PTY) LTD 3rd Applicant

OMNILINK. (FTY) LTD Ath Applicant

PIN-POINT HOLDINGS (ETY) LTI sth applicant

TRAMSNET LIMLTED 6th Applicant

TRANSHWET LIMLIEL
and

TELEOM Sa LTD . 1 Respondent (20)

THE SOUTH AFRICAN TELECOMMUNLICATIONS

REGULATORY AUTHORITY snd Respondent

JUDGMERNT

COETZEE, AJ: The applicants are members of the South African
VANS Association (USARVAM), & voluntary association establighed
to represent the united interests of value-added network
cervices suppliers and users. Thay are allegedly licenced to
provide such services in terms of section 40 of the (30)

Telecommunication/...
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Telecommunication Avt no 103 of 19586 ("the Aect".)

The applicants applied for an order interdicting the first
regpondent ("felkom"), pending the final determination cof an
action to be instituted by the applicants for similaxr relief,
from vrefusing or threatening to refuse to provigde to the
applicants existing and new teleconmunication facilities.
During the course of his argument, Mr Soggot who, with Mr
Kennedy, appears for the applicants, applied for'én amendment
of the notice of motion. The relief that the applicants unow
seek is a temporary interdict restraining Telkom, panding the (10)

) adjudication by the second respondent ("SATRA') of an alleged
contraventicn by Telkem as referred to in SATRA's notice of 10
September 1999, from refusing or threatening to refuse to
provide to the applicants existing and new telecommunication
facilities unless the applicants furnish Telkom with written
confirmation that they accept the terms set out in Telkom’s
letter sent to the applicants oa or about 10 July 1999. The
application for the amendﬁent of the notice of motion is
opposed. In my view no prejudice will result should the
application be granted that camnot e cured by an appropriate(20)

cogt order. in the circumstances the appliication for the

amendment of the noti~e »f motilon is granted.

In summary, the facts giving rise to this application are
the following. Telkom ig the holder cof a number of licences
issued to it or deemed to have been issued to it in terms of
the Act. Amongst others, it is licenced to provide Public
Switched Telecommunication Services (PSTS) and Value-added
Network Services (VAWS). The Ffirst mentioned licence, =&
section 26 licence, entitfles Telkom to provide PSTS on an
exclusive basis until May 2002. These services include (30)

national/...
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national long distance, international. local accese and publaic
pay-telephons +plecommunication services as well =as any
telecommunication fpoilities to be used DY an?fpergon for the
provision of VANE and of any Private Telecommunication Network
(PTH) , othexr than an PTN which is maintained by TRANSNET o
pSCcOM or which is situated on a single piece of ijand or on
contiguous pieces of land owned by the same pPRIEDR- The award
of exclusivity caryies a burden. Telkon is obliéed to reach
certzin telecommunication services development rargets within
che period of exclusivity. Should it £2il to do so it is(10)
lizble to substantial mopetary pepalties and it may lose its
licences. ror that reason i1t 4is important for Telkom to
operate its puginess activities without illegal interference
by persons who do not have the requisite iicence to compete
with it in the provision of PSTE. Telkom iz regquired to
undertake major costly infrastructural outlay to achieve its
1icence obligations and therefore needs O protect its income
From PSTS to finance such oﬁtlay.

Telkom's VANS livence, & section 40 licence, does nokb
grant 1t exclugive right to provide VANS. Other pexrscns and(20)
entities also hold VANS 1icences. A holder of a vaNg licence
15 not permitted by the Aﬂt‘to carry voice in the provision of
such gervices or to assiogn or cede its rights to use such
faecilities or to sublet, part with, control or otherwise
dispose of such fagilities until a date to be @etermined by the
ministexr. Furthermore, 2 YANS supplier who has a PTN irm
obliged to make use of Telkom’ s ralpcommunication Facilities.
The Act subjects a PIN gupplier to certain restrictions. Such
a supplier may nobt yesell spare capacity on telecommunication
facilities comprising the PTN where the FPTN is interconnected(30}

to/f.
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to Telkom's telecommurications gystem. The PTN provider may
not permit any telecommunication which originate in Telkom's
system and which is intended to be received in Tal}co\m‘ s system
to bypass that system by beiny rranemitted via the PTN. b PTH
may nob be interconnected to any telecommunication system other
than that of Telkom.
on request, Telkom ig obliged, in terms of section 43 and
44 of the Ack, to provide intercommection to its
telecommnication system to the systens of any other person
providing a telecommunication gervice and to make available{
telecommunication facilities to such person, unless such
request ie unreasonable - For that purpose Telkom and such
person are required by the act to entexr into an agreement. In
terms of Telkom's P8TS licemce it is entitled to contractually
ind such other person, in the case of = VaMg supplier, not to
brain any telecommunication facility for that purpose from any
ther person during the period of exclusivity and not to resell
capacity on any telecommuniéatj,on Facilities obtained by such

person in order to provide VAWS, or to cede, or amsign its

[@oos

10)

rights to uss such telecommunication facility, or to sublet or(2d)

part with contrel of sueh facilities until a date to be fixed
by the Minister. Telkom may refuse to provide guch facilities
should = VANS licensee fail or refuse to entexr into a contract
with it for the purpose of enabling the VANS licensee toO
acquire telecommunication facilities, or if the licenses uses,
or permits the use of, télecommnication facilities supplied
to him or her or it for an illegal purpose.

Since November 1997 Telkom lodged written complaints with

SATRA against various VANS suppiiers. Telkom allieged that

these suppliers were acting contrary to the Act and the (30

provisions/. ..
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provisions of their licences in_supplying'VANS and thus cauweinyg
Financial losa to it. These complainks concerned some of the
members of SAVA. QATRE Wab asked %O ipvestigate the Domplalﬁts
and to take appropriate greps against the alleged culprits.
enTRA allegedly fajled to do SO

on 27 hugust 1999 Telkom received a writben notification
from SATRA that snva had lodged & complaint against it in texms
of section 53 pf the Act. The couplaint was that Telkom was

intimidating customere and potential customers of its members,

doos

apd refuging, ©OF chreatening to refuse: to provide(l0)

telecommunication.facilities to its members unless they confirm
cr agree LO confirm in writing that they will mnot use
facilities provided toO them by Telkom for illegal PUYpOSES.
Telkom addressed letters to wvarious VANS suppliers 'in this
regard which the applicants alleged was uncalled for. For
instance, on 15 July 18985, Telkom wrote LD the thlrﬂ applicant
a letter which reads aB follows:

nyith reference Lo Our dLSCUSSan held on 15 July 1888 to

re-iterate Telkom's exclusivity rights. The Govexrnment

granted Telkom certain rights and privileges for al20)

1imited period im order for Telkom Eto achieve goals and

chijectives a# defined by the government - Thia limited

period is known as Telkom’s ngxclusivity period". During

Telkom’s exclusivity period: -

1. no persen may provide any'telecommunzcatlon facility
for conveyance of signals for itgelf or amy other
person except tE the telecommnunication facilities
are for the exclusive use of the provider of the

facilities oo & gsingle property.

2. =11 facilitis. must be obtained from Telkom. (30}
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facilities oblLained from Telkom are to be for
exclusive use of the legal perscn who obtains those
facilities.
no person may resell, sublel or share facilities

during the period of exclusivity.

Please confirm that you are not using exigting-facilities

and will not use those facilities on order for any of the

following purposes:

la)
o)
(b)
{c)
{d)
{e}
, .
{
{£)

te provide a private network or private network
facilities to any of your customers, whether to a(10)
single customer or in shared mode to wore than one
customer; : )

£o resell spare capaclty therecm, oY sublet the
facilities to any of your customer im any manner or
form;

as part of a telecommumication network on which
switched services are provided to yvour customers;

to carry velce on Eehalf of any customer;

for the conveyance of data signals between different
premises of any single cuostomer or to connect (20)
different customers to each other, other than
through Telkom's public switched telecomminication
network {(PSTW) ;

te bypass Telkom's PSTN l.e. to receive a data
signal from a customer and allow that signmal to
break out of your private network at any place or
point other than at the first point of entry to your

private network.

We would appreciate your confirmation response within a

period of two weeks of receipt of this letter.” {30)

ietters/ ...

oot
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Letters with similar content were written TO other VANS
guppliers ipcluding the applicants. The third zpplicant’s
response to this letter wag to dispute Telkom’s interpretation
of ity exclusive rights Brating that Telkom has DO authority
in terms of the Act or otherwlse To reguire the rhird applicant
to respond to the various statements made in the lettex and
furthermore stating that it is operating in texms of the
provisicns of the Act and its licence including the provisions
relatingAt.o Telkom’ s exclusive rights. Telkom’ s answer LO that

waa a threat to Stop providing any new services to the third{io}

applicant. SsavA alleged that Telkom’s action was anti-
competitive and that it had no right te refuse its members
telecommunication facilities. The applicants submit that
Telkom is misinterpreting the ACL.

On ¢ September 1992 & committes appointed by the board of
SATRS dealt with SRAVA'S complaint. O 15 September 1885 SATRA
qade a determination regarding the complaint. It directed
Telkom to immediately ceasc and refrain crom making statements
to VANS provider’s customers regqarding the legal status of VANS
operators, implying that VANS operabors are undexr investigaticn(?{)}

and that their cervices will be terminated and issuing threats

to terminate existing facilities spnd services of VANS
operators. SATRA also on the s=me date issued two section 100
notices. The £irst notice states that it appeared Lrom the
proceedings held on 9 September that Telkom was involved in
yncomgpetitive actions that had led to a2n undue preference of
Telkom as a VANS pupplier and that it will investigate and
adjudicate the alleged failure Ly Telkom to comply with certaln
provisions of its PSTE and VANS licences. The second notice,
also dated 10 Septembex 1999, states that it emanates from the (39)

proceedings S
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proceedings of 9 September where it appeared that Telkom had
elected to discontinue with the provision of outstanding
services or new service to the fourth applicant. The notice
gtates that it intends to investigate and adjudicate on
Telkom’s aileged failure to comply with the provisions of
section 44 (2) of the act.

On 13 September 1999 S8AVA's attorneys wrote to SATRA
reguest it to make a Eurther determimation on the following or

gimilar terms:

oo

"The authority directs Telkom to cease and refrain from(ld)

refusing cr threatening to refuse to provide telecom-
munication facilitles to VANS licensees unless VANS
iicensees confirm or agree with certain of Telkowm's
interpretations of the act regarding the extent of its
exclusive right to provide certain services and
facilities.*
On 16 Septembexr 1559 SATRA responded by stating that it
has given an appropriate detefmination, that it cannot exceed

to the request for additional relief and that investigations

into Telkom's refusal toAprovidc services are being conducted. (20)

This application was then launched on 22 September 1588
as an urgent appliéation. Telkom =also brought am urgent
application for the raview and setting aside of SATRA‘s deter-
mination and the two section 100 notices issued by it as well
as for an order directing SATRA to investigate and adjudicate
its cowplaints lodged against wvarious VANS providers. Both
applicatlons were postponed on 5 Cctaober 1999 with directicns
to the wvaricus partie;“ iﬁﬁolved. te deliver supplementary

answering and replying affidavits. The two applications came

before me on 28 Octcber 19%5. The review applicatbtion wasg {30)

postponed/. .
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postponed ging die on that date to enable the parties to
deliver further affidavits.

The applicante state that Telkow ham recently refused to
negotiate and enter spto agreements with them for the PI‘DV:LE.‘.LOTL
of telecommunication Facilities unless they bind ¢themselves Lo
Telkon's inferpretation of the act and that Telkom refuses to
provide telecommmication facilities where agreements have
already been interred intc oT where requests for such'

facilitieg have already been wmada unless they comply with

[goio

Telkom' s demand. They rely for that statement on the contents(l0)

of the letter of 15 July 1998 addressed to the third applicant
and its response Lo third applicant’s answering letter.
Telkom’s responding letter, dated 2 geptember 1995, states, in
paragraph 3 thereof, that Telkom intents to cease with the
provisions of any new services and that it will, in addition,
evamine its optiomns in 1ine with 3ite licence rights with
regpect to the provision of folecommunication services Lo the

rhird applicant.

1+ is clear from the papers that Telkom has not terminated

apy existing facilitie. wznd services EO VANS operators. It{(20)
refuses to provide any outgtanding ar new services. The
applicants have not been put out of business. However, the

applicants say that they are unable, due to Telkom’ 8 attitude,

to expand thelr networ provide additional serviges or toO
L Y

provide existing 5 to additional customezrs. Telkom abides

SATRA's ruling, will centinue supplying existin fa

sWdesist EIOWE

W Telkom’s stance in this regard was reported in

statements to the press which came to the applicaents notice.

Telkom still maintains that a number of VANS operators are {30)

contravening/. . .
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contravening the provisions of the Act but pending the

investigation and adjudication of its complaints by SATRA it

will comply with its directives.

Telkom is providing mew services to those VANS operators
who subscribed to its reguest set out in the letters fto
aperators of July 195% and so gcontractually- bound themselves
to refrain from conducting their operations as requested by

Telkom. However, Telkom contends that it is acting within its

rights to refuse to supply new services to those &g

no refuse or fail to contractually bind themselves not to agt
s w&ed. Telkom wontends that these operators who are

using facilities proviisu to them by it for the purposes
enumerated in paragraphs () to (f} of the letters, are
contravening the act and the provisions of its licences.

¥r Badenhorst and Mr Maleka who appear for Telkom submit,
in limine, that this court does not have Jjuriesdiction to hear
this application. An adjudication of the relief sought calls
for expert knowledge of ‘telecommunication engineering.
Telkom's attitude is that it is dot obliged to supply new
cervices because it would be unlawful to do se and that the
requests for new services are therefore unreasonable within the
meaning of that word im sectien 43 of the act. They argue that
SATRA' & board con@riaes;iseréons who have exXpert kunowledge of
the telecommunications industry and that they are eminently

guited to dacide whether the applicant’s claims are reasonable

ox not. In this regard I was referred, amongst others, to the

judgments in the matters of Independent Mupicipal and Ailied

Trade Union v Northern Pretoria Metrropolitan Substructure 1285

{2} ga 234 {T) and Onshelf Trading Nine (PLv) Litd v De Klerk

NG and Others 1987 {3} SA 103(W}. Telkom’'s counsel contend

that/. ..

011

(a0

(20)

{30)




17/11 ‘99 WED 14:44 FAX 012 3253423 YIC & DUP TRANSC

" ' C2:839 .
JUDGEMENT

39624/ 85 - 11 -

that a court will not interfere on SATRA’s domaln by

»>ees T a—
considering and ruling on the issue of reasonableness
&vN&JEfﬁéJ*‘*X‘ (illegality/legality} vnless and until SATRA has expressed its
view on that guestion. gaction 100 of the act ewpowers and

LN A ~crar\®” || obliges SaTRA to investigate and adjudicate vpen this issues

gx"V\&fyf AL and this court has no power LO Yptervene by anticipating and

argue that the applicants would not have been precluded from
/_‘-*‘—N_‘_‘__‘EW

adjudicating upon a mwatter which the legislature has deemed it.

necessary to be dealt with by experts in this field. They

o1z

bringing the determination of SATRA on review. HOwever, this{10)

i s not the nature of the relief rhat the applicants seek. They

are asking the court to rule on the reasonableness of Telkom's

refusal to supply nqﬁ garvices on the groﬁnd théE:EE:gi‘so
woglé_ggggriture a contravention 6E\QE§ Act, that it would be

im breach of the prbvisioné of its licences and that this
court, not being learned in the field of telecowmmunications
engineering, should not do BO.

The applicant’s counsels} responge to this submission is

that the granting of the order sought by the applicants would

merely normalize the way in which Telkom receives, congiders(20)

angd then grants or refuses applications for new services. They

contend that Telkom has no right to insist that the applicants

agree to Telkom’s interpretation of the Act which iz clearly
Wrong. The applicants, so they argue, are not reguiring the

court to rule om the question of reagonableness of applications

for services but to restrain Telkom from, in idering such
_____.__,___.f"-" -

applications, applying an incor ! retabion of £he ackt.

1T do not agree with this submission. The reason why

Telkom reguired VANS operators to confirm that they are Dot

conducting theiy businesses in contravention of the act and the(30)

provigions/. .
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provigions of its licences is because it believes, and has been
expertly so adviped, that certain VANS providers are in fact
doing so. For that reasen it states that it 1s acting reaso-
nably in refusing applications for new services. Ia oxder to
decide whether Telkom’sz action iz reasonable or not does not
only call for what a court is able to do namely interpret the
net and the provisions of Telkow’s licences. It aleo requires.
a proper understanding of and the ability to deterﬁine whether

rhe conduct complained of is in fact what Telkom claims it to

o1

be. To 4o that & court must eithesr be well versed in the(10)

specialised fields of electrical and telecommunications
engineering or have had the benefit of hearing experts in these
fields. It is for that reascn that the legislature hes thought
it fit to establish a board'with.specialisequnowledge iﬁ these

ields and to direct that this shall hear disputes of

his pnature as= a tribunal of first instance. A court is in my

e
view not qualified to fulfil the functions of the boaxd. Once
the board hes heard.and\?ecbrded expert and other evidence and

vhen it has made a determination any party aggrieved by its

provided for in section 100(4) of the act. Moxeover, it is not
posgible to decide that dispute on affidavit. I agree with
Telkom's submissions thatdthis court does not have jurisdicticn
to entertain this application.

A second point irn limine raimsed is the defence of res
judicata. Telkom contends that the issues before me has been
decided by SATRA when it refused to grant the additional
relief sought fxom ik by SAVA. BSATRA statem, in response to

SAVA's attornevs ietter of 13 September 19%9% in which SAVA

ecision may take t terminaticn on review and appeal as(20)

required SATRA to make a further determination, that it has {30)

comprehensively/. .
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comprehengively dealt with SAVA’s complaints and has give an
appropriate determination. It was not prepared to accede to
SAVA's request for additional -relief. As I have indicated,
that relief is substantially the same as the relief now gouyght,
Tn support of this contention Mr Sadenhorst referred me to the

judgment in the matter of Sparke v Sparks 1998 (4) SR T14W.

Mr FKennedy argues that that relief was pought pending the
relief that was granted by SATRA on 10 September 1699 and that
thereafter, in SAVA’s attorneys Iollow-up letters, mere
clarification of the determination was recuasted.

t;) In my view this issue has not been determined. The issue
is the reasonableness of Telkom’'s refusal to supply new
services or, put in other words, the legality of the conduct

%%;/ 'fof VENS’ operators. SATRR declined to decide this issue and

/// gaid that they will do so after having investigated the issue.

The matter has not besen rendered res judicata and in wy view

the second point in limine must be dismissed.

2 third point in Jimine is =& plea of lis pendens.

Telkom’s counsel gubmit that SATRA im geized with the issue of

dio14

(10}

+he reasonableness or 1nreasonableness of Telkom’s actions and{2d)

that I should not allow the mattex to be determined in this

: court whilst the same issue 1is pending in ancther foruwm. It

is elear that SATRA is investigating the issue and that it will
determine it in Future. In my view this point must be upheld.
If I should grant the order praved for I would be
compelling Telkom to acceds to applications for new services
, whether such applications are reascnable oY not and to

favourably consider all épplicationﬁ until such €ime that S

has made a determination in—i vour. The July lettexs in

affect state that Telkom will not aud cannokb supply new

\

services/. ..

(30}
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sexvices if those sefvicé will be used for illegal PUrPOSes O
in breach of the provisions of its licences. If it should be
found by SATRA, and possibly, ultimately by & court, that those
applications were granted for illegal purposes then it means
that Telkom acted illegally in doing so. If it should be found

that the services were provided comtrary to the provisions of

idois

its licences Telkom submits that it will suffer loss for which

those VANS suppliers to whom services were prcvi&éd, will be
limble. Tor that reason it demanded a guarantee from the
applicantp to ensure payment of damages that will be suffered.
In respect of that demand the applicante did not respond. It
appears that they refuse to give such a guarantee. In my view
it would be unjust under the circumstances Lo grant the crder
sought. Alse for that reason the application fallé to be
dismissed.

In the light of the findings that T have made I do not
consider it necessary to deal with the further submipsians made

by counsel for the parties. In the result I make the following

oxrder.
1. The application is dismissed with coste.
2. The applicants are ordered to pay the firstc respohdents

costs jolntly and severally. The coets include the costs
of two ccunsel.

e m0O000=- -

{10}

(20}

{30}



