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ELQFEF, JP- The three accusgsed stand charged on four counts.
The first is one of murder, the allegation against them being
that en 10 April 1993 and at or near Halkea Creseent, Dawn Dark,

Boksburyg, they wunlawfully and intentionally killed Martin

Thembisile Hani, (hereinafter referred to as "the deceased”). (10}

Tha/..
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The second count is brought under sestion 18(2)(a) of Act ol
17 of 1956, the allegation being that during the pericd January
1992 to april 1993 they conspired to aid or procure the
commission of, or to ceommit murder in respect of the people
whose names appear cn 2 list. 2 copy of that list, which was
in the trial often referred to as the "hit list" is annexed to
the indictment. It containg nine names including that «f the

flecsased.

The third and fourth charges attribute to the zcoused the

unlawful possession of a2 firearm, namely a 9 millimetre 288(10};
pistol, B6E-101268, without a licence; and of the possession of
ammunition without the lawful possession of a firearm capable

¢of firing such ammunition.

The accused were each defended by separate counsel, each

pleaded not guilty. They ware not at the stage of plea
prepared to disclese the basis of their defence.

I £find 1t convenient to commehce my diséussicn of the
evidence in relation to the first charge, that of the murder

nf the deceaged. I shall, to beqgin with, confine myeelf to the

fundamental guestion whether it was adeguately proved that the!(20)

first accused killed the deceas=ed.

It was clearly established and indeed not disputed that
en 10 April 1993 shortly after 10:00 in the morning, the

deceased was shot to death in front of the garage of his

residence in Dawn Park, Bokeburg. The admizgiong made on
behalf of the accused as also the unchallenged evidence of the
specialist pathalogist, Dr P J Klepp, firmly establish that the

deceased died of multiple gunshot wounds. One bullet struck

the deceased in the front of his abdomen or chest causing

extensive damage to internal organs; it passed through his (20}

body /..
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body. The absence of powder marks shows that the killer was k

not cloze te the deceased when the shot was fired. The other

bullet wounds are all in the head of the deceased.

I should interpose to say that thers were abrasions on the
right side of the faese =f the deceased which were pre-mortem
which are consistent therewith that he fell after the first
shots were fired, injuring his face. The first head wound was

from left to right through the head. (I say £irst, neot

relative to the arder in which the wounds were infliestsd hut
merely to indicate the order of discussion!). The shot that(l0)

zausaed this weound would have killed the deceased instantly.

The bullet causing the wound was retrieved during the post-

mortem examination by Dr Klepp and was identified as Exhibit

18. Thiz bullet was fired from cloase range: the neozzle of the

gun was probably not more than 20 centimetres from the decaaszed i
when the shot wasg fired, leaving gunpowder marks and cther %

evidence of firing at cleose range.

The bullet from the third shot was also from left to right M

from Just alengside the leff ear. It exited through the right

mandible. The fourth bullet was alse through the lower face(20) ‘W
from right. te left. One of these was alse fired at close il

range.

T now summarise the evidential material placed before the

conrt toe show that 1t was accuszed no.l wha fired the=ze four

shots, I should at once observe that when the state evidence i

was presented ne contrasting version was put to the state il
witness, not even when a witness directly implicated accused ff

no.t. And when the state cese was closed accused ne.l chose i

not to give evidence. and at the argument stage no =erious G

argument was presented to suggest that the participation of {301

accused/ ..
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- accuged no.l had not been firmly established.

The eyewitness to the shooting of the deceased was a young
woman, Mrs M J Harmse. She lived in the township of Dawn Park
not far from the deceased whose residence was in Deon Strest,
Dawn Park. It is necessary firstly to give a brief description
of the sorroundings. Doon  Street i a sﬁort straet
approximately 100 metres in length with three residences in it.
One of these, incidenﬁélly 15 the residence of the witness
Buchanzn, whosze evideqce I sghall disenszg later. Travelling
eastward along Decn Street once comes Lo a junetion and 1f vaul(ld)
cress the Junetion vou come inta the Hani residence. Looking
at the gecene from the other perspective, if one leavaes the Hani
residence one ¢an elther move more ar less straight into Deon
Street, or one could move to the right in a street which
Lntersects Deon Street at more or lese right anqgles, or one
conld moave ta the left in a street which, Jjudging by the
diagram handed in as an exhibit, intersects Deon Street at an
angle of roughly 45 degrees.,

Mrs Harmse testified that while she drove her car she
found herself travelling eastward in Deon Street intending to(20)
meve rightwarda in the southern part of the intersecting
creséent. She had to pass the Hani property with a view into
the sghort driveway leading to the double garage. As she
approached she =saw twe matorcars in the driveway, the one
behind the other. The one nearest the street was a red Ford
Laser with 2 hatchback. Coming closer she saw a man between
the two mctorcaré, and she heard two shots bheing fired. The

noise came from the direction of the person referred teo. ghe

then observed that he was holding an object which could be a

firearm in his two hands, held in an extended positien, {307

peinting/. .
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pointing towards the Hani garagé, in what she described ag a
shooting position. All the time the driving forward slawly.

- And then she saw a black mah lyiné en the ground in front of
the garage desr. The man she saw firinmg the first two s=hots
now hent forwarded, stil]l with what appeared to be a firearm

~in both hands. He fired two further shets at the person lying
there, at close range. Mrez Harmse proceeded onward but looked
back in her vear view mirror. She saw the man with the firearm
getting inta the ford Laser and reverse into the strest,
obviously intent on driving off. Mrs Harmese realized that shel(lD)
had to do something te z2scertain who the person was. She
stopped, put her car into reverse gear, reversed and got cloze
enough te read the regigkration numbaer. She had her parents
with her in the car; shé stated the number to them and asked
them memorise it. Meanwhile the man with the revolver drove
off.

Mre Harmse at once drove off to her residence which was
nearby and wrote down the number. She recorded it az PBX 237
T. She next told her husband and then phoned the police. She
got hold of the flving squad and told them what she had seen.(20)
She gave a description of the car and gave them the
registration number. 3And that, az I shall mention later, led
to accused no.l a2 few minutes later being seen =zome six
kilometres away, driving a Ford Laser with a hatchback with
registratioﬁ numbeyr PRY 231 T.

I wish first to evaluate Mrs Harmse's evidence and to
state our impressions of.her reliakility.  Mrs Harmse was
cross-exahined intensely, mainly with a view to &stablishing

H: ' that she could not have seen that which she had described. We -

think it no overstatement to say that she had survived cross-(30)

axamination/s..
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examination with flying colours. Her account was clear, she
wag plainly %n honegt witness and we are firm ir our view that
she described what she in fact saw. She said that that which
she saw appeared te he like something in a £ilm, She was
asked hew it iz that zhe did not condentrate on the facial
appearance of the killér;- her answer was, understandably, that
she was engrosgsed iﬁ the acticn of the man and 4id not cars-
fully =tudy his face. The hest that she could do was tec say
that tﬁe man had light-coloured hair and was of average build.

Photearaphe taken shartly after the shooting were put tel{ll)
her and aﬁ effort was made to show that her wision wz= limzted
due to the presence of the two cafs and a wali. There was no
reason to doubt her version that the upper part wf the body of
the man standing roughly between the two cars was visible, and
Ehat as she drove further she would be in a position fo see the
body of the deceaszed lying a little to the right of thé car
with the killer standing close by,

Apart from the favourable impression we have of Mrs Harmee
there was a great deal of other evidence that =supperted ard in
fapt dovaetailed with her version. We know that two of the(20)
shota that hit the deceased were fired from some distance away
aﬁd two at close range. Spent cartridges were found roughly
in the area where Mrs Harmse =gaid the killer sztood when he
fired the first shots and where he was when the other two shots
were fired.

and then thére was the evidence of Mz Buchanan. His
residence is in Deon Street, some 25 metres away from the Hani
residence, roughly west ¢f it, Aboot 10:00 he heard four shots
%i being fired. The noise came from the Hani residence, He

grabbed a firearm, went to the door of his residence and =saw (301

Al
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a red hatchback motercar driving past. There was aonly ene male
person behind the wheel. He hurried over to the Hani residence
and zaw the'deceesed lying 1in front of the garage. Ha saw four
spent cartridges lving on the grcound and he cordoned off the
area fto prevent curious onlockers disturbing any physical
features on the scene. The polize arrived soon afterwards and
placed cones where the cartridges were found and marked the
poasition thereof with chalk. 2ll of this was afterwards

photographed, and the photographs were duly praved.

B8/ 27

There was other evidence besgides, strongly confirmatory(10)

of Mrs Harmse evidence. I shall allude to that a little later.

Before leaving Mrs Harmse's avidemece I think i1k
appropriate te remark Ethat but for the courage and public
spiritednes= of this young woman the killer wonld possibly net
have been apprehended. By way of contrast to what one so often
hears of evewitness wishing not to become invelved in scenes
such az this, her sense of duty dictated that she do that whigh
I have described.

I return to the evidence of Buchanan, He was inkensely

cross-examined, mainly on the opportunity which he had =2£(20)

observing the red Ford Laser and the appearance of the driver.
As to the identification of the driver I should add that
Buchanan testified that ¢n the next day he was asked te attend
a parade at the Boksbhurg police station. Ten people were aon
parade. They all faced Buchanan; he could then not make an
identification. He then asked the peolice to request the men
on parade to turn their faces. When they did so he recognised
accused no.l wha was on the parade, when hg gaw his side

profile.' wWe found him a reliable witness,

T return to the narrative at the point where Mrs Harmss (30)

notified/ ..
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notified the £lying sguad pf what ghe had seen and that the
killer drove a rved Faord Laser with a hatchback, and that the
number was PBX 237 T; Radio messages wWere sent out.
Constables Olivier amd Du Toit were cn patrol duty some six
Lilometres from the scene of the killing. They heard the
message. And just then they abserved a red Ford Laser with a
hatchback to their right with enly one male.perSQH in 1t. They
followed the car and chserved its registration number to be PRY
231 T, They =ventually brought the car te 2 halt., Accuszed
na.1l was behiad the steering wheel. (10

Congtable du Teolt asked him if he had a firearm. Accused
no.l replied in the affirmative, and produced a pisteal which
was lying on the left front seat of the car. That, I should
at this stage observe, was nobt the Z88 which was used to kill
the deceased. But the ather constable looked at the bhack seat
of the car, and saw a hold-all or centainer Qith zamething
proftruding £rom it. Closer inspecktion showed that something
to be a Z88 pistol. Other evidence clearly proved that that
was the murder weapon, Exhibit 2. |

The evidencé that Exhibit 2 was the murder weapon wasz{(20)
adduced with care. In view of the fact that at the argument
stage there was no serious challenge of this evidence, I can
deal with it in summary.

Ballistic evidence established that the four cartridges
found on the scene were fired by Exhibit 2 and that the bullet
found in the body of the deceased was £ired by Exhibit 2.

. There was svidence that in the morniﬁg of the shooting
accused no.l purchased 25 rounds of ammunition for a Z88. The

cartridges found ene the scene were of the make so purchased.

Thirdly, gunpowder residue was found on the arms of (30Q)

accusad/., .
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‘}i accused no.l which showed that he had Fired a shot or shots
that moreing.

And then there was the "hit list".

After the arrest of asgus=4d no.l the police went to his
apartment.in Preteoria. Amongst other things they found a
dorument, Exhibit J, in a drawer of a cupboard. On realising

a little later that it had been found, accused no.l remarked

‘ to the i1nvestigating officer, Warrant Officer Holmes: “"Mike,
I think vou found something which made vou happy". The

condition in whish this exbibit was found differvred somewhat (10}

The evidence of the genesis of this deogument needs to he
sketched shortly. The evidence in this regard was that of the
witness Kemp and also of accused no.2. Their versions coincide
te the extent that accused no.3 asked Kemp, who was also a
Congervative Party supporter, to provide her with the addre=ses
of 19 pergonz whose names shé faxed through to Kemp at his
affice at a newspaper where he was employed at the time.

Accused no.3 testified that she did not inform Kemp for
what purpose she wanted the addresses. She got in teuch with(2Q)
Kemp a few times thereafter in copnection with her request.
Round about 20 January 1992 she was told that he had ahtained
addresses of nine of the persons. She arranged that Kemp would
meet her at the Rohkunda, Johannesburg, on 29 January 1%92 from
where she was due go to Cape Town by bus, to hand her the lizt.
That was done. Accarding to the evidence of accused na.3, the
list was in all respects that which was found in the possession
of accused no.l except that certainm numbers were afterwards
recorded to tﬁe left of each name. Certain words and figures

were alse added afterwards next to the name of the deceased. (30

1 Tha/..
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Thae list contains the following names and addresses,
namely: Nelson Mandela, Joe Siove, Mac Maharaj, Karen Brynard,
chris Hani (the deceased), Pik Bwﬁha, Richard @oldsztone, EKen
Owen and Tim Du Plessis.

The content and condition of the list, aceording to Kemp
and accused neo.3, was that it showed nothing more than the
rames and addrecses of these nine persong. apart from some
additional descriptions of the Mandela and Slove homes, and
that it sentained a photographic presentation of the Mandela
home. There was, when accuzed no.3 got the list from Kemp,
nothing on the face of it ta show that it was a "hit list", or
intended as one.

The worde and figures on the list when it was found in
passession of accused no.l were descriptive of a2 BMW motorcar
and itz registration number.

It was part of the police invegtigation tao ascertain what
the significance was of the descriptilon and number of the car
next to the name of the deceased. Tt was establigshed that that
car belonged to a2 person who was called as a witness., He
testified that he had on occasian used that car to collest the
deceased, to take him to meetings., The last time that happened
was some three weeks before 10 April, the date of the shocting.

The foregoing summary dascribes the most important
evidential material against accused no.l. As T said, he gave
no evidence. The case against him was overwhelming. It was
in our Jjudgment proved beyond reasonable doubi that he killed
the deceased. He did so with direct intent to kill.

I next digeuss the evidantial material! which was rel:ied
upon  to show that accused ne.2 actively and knowingly

participated in the schems to assassinate the deceased. and

promoted/. .
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; premoted the commission of the offence. The state relied an
circumstantial evidence in this regard. The factors in

question can be summarised as fellows:

right wing politics, was 2 friend of z2ccused no.2 and of ne.3

who were hoth prominent in right wing politics. They developed

Ml

a gnod relationchip. Accoerding to the diary of accused no.3,

accused no.l was a regular visikor ab their heouse: the dates

15

mentionaed in the diary, Ezhibit DD, include 19 Janvary 1993,

25 Japwary 1993, 12 February 1993, 12 March 1993 and 6 Zpril(l)

1993, (Accused no.3 confirmed the correctness of her dliary

T

when testifyvingl,

The visit on the last-mentioned date, which is 1in the
QAiary recorded as "breakfast”, is confirmed by the evidence of
the house maid of accused no.? and 3, Elizabeth Motewan=, who
testified that accused no.l had breakfast with accused no.2 and
% at their home. 9n that ccecasion she saw accused ne.l sikiting
in the lounge of the Derby-Lewis residence halding a pistel 1n

his hand. I shall say more about that Jlater.

The seceond sspect which pogsibly concerns asccuséed ne.2, (20)

is the list, Exhibit J, te which I alludad previously., Tt will
be recalled that I said that Kemp and no.3 said it was handed
to accused no.3. Shs testified that she placed it in her bag
and proceaded to Cape Town where azccused no.l was there at the
wime for the purposes of sessions of the President's council,
of which he was a m=mbher. On her arrival at their place of
residence in Cape Town she tock it from her bag and showed it
to accused no.2. Llater when she returped to Krugersderp she
placed it on a glass table in a room in their Krugarsdore

rezidenca,. And afterwards,~a$ we now knew, it landed in the (309

possession/ ..

iy
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possession of accused ne.l.

1 Accused no.3 denied that she handed it te zccused no.l.
} TE is wpnlikely in FEhe arxtrems in our view that accuged no.l ;
wonld on his own, on a visit €to the residence of accusad ne.2

and 3, have seen and faken it withoutr felling them,

; The most probahle altsrnative in the light of all tha

; clircumstances 1s that accused ne.2 handed it to accused no.l.
; In cur view the prokability is such that there was a duty an 1
him to testify and to deal with this aspact. I ghzall latex |
discuss mare fully the need to testify. {109
i The third component in the factors possibly linking

accused nog's 1 and 2 is the aforeszaid murder weapon, Exhibit

2, a Z88 pistol numbersd P6-101638. Tt will he recalled that

it was found in the possezsion of accused ne.l very shortly

after the killing, and that it was proved conclusively that it
was used to fire the four fatal shots. This weapon is first il

referred to in evidence of Flight Sergeant Van der Schyff of I

the South African air force. He was on 14 April 1990 in «harge B

af the South African air force weapons at one of its stores, i
b

Exhibit 2 was recorded as being part of the stores and the(20) f

1 numher P6-101638 was recorded. On that date a number ef arms K
waz otolen from the stoare in guestion, including Exhibit 2. 1
The witness Faan Venter, also a political rightist friend i
of accused no.2 and 3, ohtained a 788 pistol in 1990 from one
Gena Tavlor. I shall later discuss the guestion whether that
was the murder weapon. For reasons to bhe given later we infer
that it was, and that it was the South African air force pistol
stalan on 14 April 1390.
Round about March 1993 or possibly earlisetr, (the date isg !

not of great moment), accused no.2 asked Faan Venter if he had {30} +

ans .. N

| v
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#; an unlicensed firearm., According to Faan Venter accused no,2
explained that "they were stocking up". Faan Vanter said that

E he had such a weapon and undertook to get it to no.2 via one
Durant. He handed 1t to Mrs Durant wrapped in a pullaver which
in turn was nonbained in a2 plastic bag.

ﬁ‘ When Faan Venter handed the‘weapnn te the witness, Mrg

Durant, she was alone Iin her house. She testified that the

date was 26 February 1992 which she fixed by reference he the
birthday of her daughtar which lay just a few days ahead. She
and her hushand had planned to visit the daughter the next day. (10
When Venter handed her the plastic bag she tried to get it

touch with accuged no.2 by telaphane (they were acgualnted) but

he did not answer the phone. He was probkably not at home right
then. | |

She decided to try agair later. In the meantime curiosity
got the better of her and she decided, Lo use her own words,

to "koekeloar”., She found & firearm in a custom-made container

wrapped in the pullover. It was zimilar to Exhibit 2. She
again wrapped it jin the pullover which she restered in the
plastic container. Later her husband returned from wherever(20)
he had been. 8till laker they made contact with accused ne.l
by telephane; told hin Fhat his parcel had arrived and agreed
to deliver it at his house the next day. They did so an 27
February 1993.

S0, paunsing here for a moment, the murder weapon was on
27 February 1993, delivared to accused no.?.

The history of Exhibit 2 is next taken up by the witnesses
Darroll and Smith. The date given is 22 March 1993. Darrell,
who claimed to be knowledgeable about firearms, had made the

acqguaintance of accused no.2 and 3 some time before and had (30)

since/..
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j sincea then done some work for accussd no.2. |
During discussions on that day accused ne.2 asked him to
do him a favour, namely to arrange to have a sileancer fitted
H to a weapen. Darroll agreed. No.2 accused handed him a pistol
} in a custom—made hox; he handed it to the witness Smith.

Smith btestified that as requested by Darroll, he adapted the

weapon in guestion to accommodate the silencer. He happened
to have & silencer in stock., He had menufactured it himself.
Tao aggomipodate the silencer he cubt grooves into the last
cantimetres of the nose of the weazpen. Onto thosé groavas the(10)
gilencar could be screwed. When the silenceg was not necessary
; | a cap apuld bé screwad onto the point of the noss of the pistel
and 1t would seem to be untauched.

The avidence of Smith was that it was the 7288, Exhibit 2.
Hiz evidence in this regard was intensely challenged in cross-—
examination. = He gave reasons which in our view are cogent,
for remaembering specifically that it was this exhibit and no
other. To begin with he said that he had never at any other
stage fitted a 288 with a silencer. He identified his oawn
pecu]iar handiwork. Of importance is that he had to alter the(2Q0)
type of screwing in the cap from metric to imperial. He could
poaint that out to us. 3Smith impresszed us as a veliable honest
witness. We think that we can with confidence accept his
evidence.
SI I need to mention that 2 ballistics expert was called on
bzhalf af accuszed no.2. He gave evidence of a general nature,
but nothing that he szaid could ceounter the very positive
svidence of Smith that this wag the very weapon which he fitted
with a gilencer. T should add that the silencer was also

placed before s as Exhibit 4. I omitted to mention earlier (30)

that/..

h
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that when accused no.l's vehicle was fonnd and he was arragted,

thiz very silencer was fourd in his motorcar.

L
N
h

Notwithstanding vigorous attémpts to discredit Smith by | i

i By o,

cross—examination, counsel for acoused no.2 4id not sndeavour,
at the argument sgtage, Lo guestion Smith's avidence. The i

thrust of the argqument was that proof that Smith fikted Exhibit

2 with 2 silencer at the request of no.2 was not sufficient, g
even 1in the light of all the other evidence, ko prove

complicity. T shall discuss that argument later.

The next Ste? is that Exhibkit 2 must have heen handed kotl10)
accused no.l, together with the silencer. Evhibit 2 was used
hy accuesed no.l to commit the murder, and the silencer which i
must have been the silencer previously referred to, was in his
car when he drove off. N
J Counsel for accused no.2 urged that there was no procl
i that accused no.2? handed Exhibit 2 to accused no.l. We sannoh F
! suppart this contention. Clearly Exhibit 2 was at some stage
|

in the possession of accused no.2 and it then passed to the '

possession of accused no.l, The «lear inference is that
accused no.2 must have handed thisz to no.l. No gther fe=asible(20}

explanation was suggested. Again there is the significance of |

the fact that accused nn.2 choze not to give evidence. We f£find

i it firmly establiszshed in the light »f all the ¢ircumstances ﬁ

that accused ne.2 did in fact band the murder weapon to accused

no.d .
The guestion which next arises is when and where that Loak
place. The first occasion after accused no.2 had the silencer

fittaed (22 March 19933 that we kKnow of where accoused neo.l and

no.2 got together, was on & 2pril 1993. That was the occcasion

mentionad by accused no.3 in her diary when accused no.l was (30)

torsr..
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to have breakfast with them.

It is now opportune to refer more fully to the evidence
nf the witness Flizabsth Motswane., She ftestified Lthakt after
the Eagter wagk-snd of 1993, when she was away an leave (she
gaid it was 6 April 1993y, accused ne.l had breakfast with
accused no.2 and nol 3. ﬂfter breakfast, while sha was busy in
the kitchen, there was 2 'phone call for her, The telephones
in the house could ke plugged inteo the dining room pr in the

passaga. The 'phone was plugged ip in the passage to snable

17727

her to use it thera. To gst to the phone in the passage she!(ld)

walked by rthe open door of the lounge. WwWhile 26 doing she saw
acousad no.l, seated on a chair with an open briefroase on the

Flaor next bt him. In his hand he held a2 firearm. He held it

with the bhutt, with the barre! pointed downwards. 2Acgusad nm.z‘

was also in the leunge, Bafore this accuzed no.3 had left Lo
attend to some business. After her telzprhone discussicen the
witness returned te the kitchen via the passage. On walking
hy the lounge she zgain saw accused nce.l still holding the

firearrm as befors.

The possibility is that Exhaibit 2 was handed cver on thist20;

sccasion.  Four dayvs later accused no.} used Exhibkit no,2 to
mirder the deceased. It is of course possikle that the wsapon
could have bheen handed over after thiz date or before, It
matters not. It is ralevant that four days befere the killing
accused no.l is found in the residence of accused no.2,
handling a hand weapon.

The fourth eomponent in the evidence relevant ko the
possible involvement of accused no.2 is given by Mes Ras,

accused no.l's girlfriaend, She testified that on the day of

the shooting accused nn.l went off early in the morning saying(30)

that/ ..
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that he was going to karate lesscns. We know that he want off
to murder the deceased. Mz Ras expected him back at about
11:00 but he did not return. Shortly after that accused no.2
phoned to ne.l's flat and asked to speak to him. He did not
say why he wished to speak to him; he merely asked to speak ta
him. ©On heing told that accused no.l had nokt returned, no.2
asked Ms Ras to leave a message.

Thig svidence is to considerad together with what accuged

na.3 hergslf kegtified to., She sald that on 10 april 1993, the

18727

day of the shooting, she and accuszsed neo.2 ware at the residence(10)

of Mr Venter, to whom T alluded previocusly. They left round
ahout 11:00. Whilst leaving the t=lephone at the Venter's
house rang. Mrs Venter answered it and announced that somecne
had just given her the news that Chris Hanl had been shot.
arcused no,l and 2 then went off. As we know accused no.2 then
tri=d to telephone accused no.l.

We find 1t relevant that accerding to Ms Ras accused no.2
merely asked ta =peak to accused no.l. On being told that he

was not in, he asked her to request accused ne.l to phone him.

Afterwards accused no.2 phoned again fe say that he actuallyr20

wished +o invite accused no.l and Ms Ras over for a braz2l the

next day. That is not, however, what he said on the first

‘occasion.,

The fifth elament concerning accused no.2 was given hy the
witness Kemp. On 12 april 1993, that is two days after the
Hani killing, he was at the residence of accused no.2 and 2 for

i

lunch. Whilst there a journalist from the Pretoris ¥News phoned

accused no.2 and ecsked if accused no.l was a member of the

Conservative Party. That prompted Kemp to touch on the theme

of the Hani killing. He remarked on the fach that a Sanday

newspaper/..
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newepaper had reported the finding of a list in poessession of
k accused ne.l, ceontaining nine names, including that of the ;
deceased. Hemp askted whsther the list that he had some time

before supplied with nine names was somehow involved with

arcugsad no.l. Both aconsed no.l and 3 fairst denisd 1t but i

AL T R L

accused ne.d immediately sfterwards said ves, hut they did not L
want. te tell Kemp about it. Kemp was shocksd znd bewilldared h

and did not know what to do. Accused no.2 then suggested that

they tell the police that the list i1n guestion was the ane

P T R SN P S

which Kemp had drawn up; accused no.3} and Kemp were apposed{l0) i
Lo this idea; acoused no.l used words like: "Don't be silly, W
Dad". Then accused no.2 said that theres was no need ta do ﬁ
\
y anything. "Waluz will not speak”. He excused himself and then
want Lo lie down. ' g
Tt is 2mportant that altheugh ccunsel for accused no.2
cross—examined Kemp he did not challenge that much of Hemp's !

vereion that accused no.2 obviousxly knew of the list and that

he had said that Waluz would not speak.

T need fto add that acoused no.3 was also asked about this ;

discussion when she gave evidaence op her own behalf. She waszs(20)
not prepared to deny Kemp's version that accused no.2 had said: }
"Mon't worry, Waluz won't speak". It alsoc emerges from her

evidente that on the funday she and accused no.l realised that

PP S L L LR SR

the list mentioned in the press was probably the list compiled

by Kemp, but decided not ta inform the pelice. she explained
;. that because they ware high preofile Conservative Party members f
i that wenld not have been advisable. They would rather wait for i
%i the police to come te them. ‘
| In the sixth place en the theme <of the varicus aspsots {
L, which posslblylincriminate accused no.?2, there is the evidence(30) ;
% ‘ . Ehat/ . ?
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i that after his arrest accused no.? made 3 written shatemant £o
the police. That statement was placed befeore ns. In it he
said that he last saw accused no.l in December 1992, That was
;, plainly false.

It clearly emsrges from all this that accused no.2

assisted accused no.l o coemmit the murder. He obtailned

Exhibit 2, the Z88; had it fitted with a2 silencer, 1nvolving

y him in the expanditure of about R4E50 and he handed it ko
accused ol l .
" Tt zman reasansbly be inferred that zecused ne.l  had(10)

planned this assassination guite some time hefere 19 April

1922, The other evidence to which I alluded earlier was that
he prabably surveilled the Hani residence, and ohserved that
a certain car which we now knﬁw had heen thers three weeks
previously, came to the residence. We know that he had
previously acquired the wherewithal £ conceal the registration

number of his car. In short, the assassination was planned

{ _ well in advance. The fundamental gquestion is whether it should
4 . not be assumed in accused no.2's favour that he rendered fhe
agsistance innocently without knowing what no.l was going to(20)
do. Oor, to put it different, gan it be inferred bhevond
reasonable doubt that the assistance must have been and
accordingly was given with knowledge that Exhibit 2 would be
used to kill the deceased? Or to put it more precisely, that
aceused no.l and no.2 conspired te kill the deceased?

T+ is in this context necessary to allude again to the
fart that accused no.2 chose not te give evidence. It is
significant that the matters which are under scrutiny concern
his knowledge and state of mind. The afaresaid circumstances

point strongly to his having had kpowledge and to his bhaving (309
haen/ «.
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il heaen closely invelved. It is ia this context necassary to ﬂ{
i discuss the law on the significance to be attached to a person a“
not giving evidence in such circumstances. | ?
j The degision frequenﬁly gquoted in this regard is g v ;ﬁ
M I
3 Theron 1968 4 3A &1 (T}, It iz a judgment of Trollip and ii
. Trengove JJ (as fthey fthen were), Tt was subseguently guoted ﬁ

with approval by the appellate divisien in § v Khoza 1952 3 Sa
1818 (2) at L039F-G. I quete from 8§ v Therop (at p R3D-Hy:
"Tn the present case, although other withnesoses were
czglled by the defence, the accused himself 4id not (10
testify‘. The magistrate in his Judgment and the iR
State 1in this appeal relied heavily on that

omission. The general rule is that., the cnus heing P

on the State, it must initially produce prima facie

proof of the commission of the offence, that iz, 1t
muash go so far as it reasonably can in adducing such

avidence of the facta probanda ceonstituting the

offance as walls for an answer from the acacuzed; if

he remains silent the prima facie proof may become

i conclusive proof (Sese Gardiney & Lansdown supra vel (20 ¥
} 1, p 466, where the authorities are collected). jﬂ

That the factum probandum is one that is peculiarly K

within the knowledge of the accused, Llike for I

example his state of mand, is Ap important facter to W

LR P S Y

be taken intg account in the S2tate's favour when

considering whether it has gene so far as it 4,

reasonably can fUnion Government v Sykes, 1913 AD

156 ab 173/174), and if 1t has., whether the - W

] accused's failure to tegtify has converted the prima I"
: . ‘ 3 h
it fagie procf of that fact into conclusive preef. (a3l |
%1 Genarally/.. M
. i
! |

$
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ﬁ Generally in the latter zase hiz silenns weighs

i

heavily against him because, ex hypothesi, the

accused could so easily have raefuted the prima facie

proof by hiz own svidenze 1f it wers nob correct,

e

fcf R v Tsmail 1922 1 82 204 (3) at 21001, That
spplies mepecially where the accused's state of nmind

s in issue, feor 1t har been asuthoritatively

pronounced that 'it is not easy for a court to coms

|
! to a conclusion favouvrable to fthe accused ag to his
gtate of mind unless he hazs himgeslf given svidence {10

on the subient'., (Per Schreiner J, as he then was,
in B v Mohy 1244 TPD 105 at 108, approved and

applied im R v Nestlefs 1053 (1) SA 4183 ak p 422,

i S v Kola 1946 4 2 32223 at 327F."
The factors which I mentioned earlier create a shrong
probhabi] ity that azseuzed no.?2 must have been awars of what
acoused no.]l was going to deo; that the plan was to assassinate
the deceased. The central guestion relates to the state of
mind and the knowledge of ascuzed noa.2. He and he alane ccﬁld
have sﬁpplied the answers. He and he alone could have refuted(20)

the prima facie inferenne thal the weapon which Faan Venter

; handed over was Exhihit 2. He and he alane cauld have dealt
i with the wital guestinon whether the‘weapﬁn was handed aver to
accused ne.l and for what gurpose.

Tn our view his omission to do so is highly significant

and haz thes effect of converting prima facie proof into

conclusive proof.

The reasoning applied in cages such as the present is that

discussed by the appellate division in 2 v Blom 193% aAD 142.

In summary the rules of logle are that if an inferencs is (3

sought/ ..
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gought to be drawn 1t should be consistent with all the praoveg
facts, and it should be such as tﬁ exclude all ofther reasonahla
inferences.

The guestion before us could bhe dealb with by asking: for
: what relatively innooesnt purpese might acousaed ne.? have handed
Exhibit 2 to sccused no.l? In argument it was suggssted that
accoused no. 2, who was "stocking up" wished account no.l to tast
the weapon for him. In considering this suggestion ons zesks
in vain o fand reasana&ly acceptable answers to inter alia the
further guestions: (10)
; - Why does accusad 0e.2 not tell as that in
] evidence? It iz at kest a notional possibility.

- Why daes he lie te the police as teo when last
he gaw accused no.l?
- Why is €xhibit 2 first fitted with a silencer
before it i1s handed to acgusad no.l, i1f the object
iz =imply to test the weapon?
- Why all the secrecy? If accused no.2 is to be
believed fand on this point we fthink she should be},
% che was never told by her husband of his acguisiticn (20)
{ ' of Exhibit 2, and of it being handed to accoused
r no.l.

The total effect of 211 these circumstances iz that, in
the abhsence of an explanation, the inference <an and must he
drawn that accused nc.2 handed over the murder weapon to
accused ro.l kpowing full well what the ebject was for which
accused no.l acqguired it and fe what use it would be put. Any

inference consistent with innocence is so far fetched and

unlikely that it must be left out of acceant. In our judgement

the fachs point inevitably therete that accused ro.l krnewinaly (30)

? 2037 4.
J,
i
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and by wvirtue of a conspiracy wibth accoused ne.l actively
promoted the object of assassination of the deceased, The
guilt of accused no.2 on count 20,1 was in our view established
bevond reascunabls doubkto,

T zball later return to the other counts.

T turn ﬁaw to the evidence agalnst accused no.3 aon gount
1, the murder of the deceased. By way of montrast with the

positticn of accused no,? there 1s no state zvidence of hesr

invelvement in the acquisition of the murder weapor ar of the

silencmer, or wikh it hkeing handed to accused no.l. {10}

The evidence of the house maid conserning bhe events of
6 April 1993 is that accusad no.3 had left by car hefore the
stage when accused no.l was seen handling a firsarm in the
houze of accuzed no.2.

2ognused no.3 testified that she had no knowledge of a
weapon at any. stage. There ig& no reaseon to reject this
testimony. It can he accepted. She also bkestified that shke
did not hand accused no.l the list, Exhibit 7. We have already

found that in all likslihood it was handed to accused no.l by

sccuged no.2. So a2t the and of the day one is left with the(27)

significance of the procurement of the list, Exhihit J.

I mentioned earlier that when it was handed to accused
ne.3 hy Kemp it did not contain the incriminating numbers and
notations wﬁich were added later. We also found =arlisy that
in its original cendition the list was, on the face of it,
nothing more than a list of names and addresses. Fer se 1t
was nct a "hit list". Moreover, to find otherwize is to find
that Kemp was involved 1n the conspivacy. He was 2 stats=

witness and pothing of the sort was ever suggestad o him.

accused no.3 endeaveoured to explain her obiect in gettingf30)

rhes ..
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the addresses of the aforementionad persons. Her first answer
é was that she wished to establish that persons on bths left of

; ‘ the political spectrum maintained - judging by their residences
- a luxurious lifestyle. When it was pointed cut thaﬁ the liak
included the names of parsons who were journalists, she =tated

thalb fthose Journallsts were wont Lo criticise Che (onservative

Party shrongly; that, said the witness, could anly  be

P azcounted for on the basis that they had been bribed. A wvisit

t.o their homes might show that their lifsstyle furnished proof
that they had been rewsrded improperly. Accused no.d was nmt(lﬂf
conzistent in her gxplanations. Her explanations were far
fatched. Sha was nolb trothfual.

| _At the end of the day, howaever, we have little more than
that amocuszed no.? prevaricated abeout a list which, asg T

remarked esartier, iz on the fase of it, not necessarily a "hit

list". Ts that sufficient to saddle her with impliczity in the
murder? And how we do gondemn accucsed no.3d withouot at the same
time condemning Mr Kemp?

We have given careful! theought te what inferences shoﬁld
? be drawn frmm the prevarications of accused na.3. Does that(20)
not, putting it simplistically, elevate Exhibit J inte a "hit
list"? We conclude that there are explanations other bhan

that, and eonsictant with inncocaence. She may be profecting

someone, possibly har husband or someone elge, in giving the
explanatiens which she did for procuring Exhibit J. We stress
that there is r=ally nothing other than her procurement of

Exhibit J against hev. In our view she ought to be given the

e e Al i S ACEITTRUAI R Se T oSSTIW e mpnessanan saas Seemo o oo

benefit of the doubt on all counts.
% I now turn as regards accused 1 and 2, to couant 2. Tt
] will be recalled that that attributes to them a conspiracy to(2)

murder/ ..

i
]
!
]
i‘

PAGE 26028* ROVD AT 2010106103 00:57:6 [South Africa Standard Time] * SVR:FLUXSER020* DNIS:1875 * CSID:0314127449 * DURATION {mm-ss):08-36



A3/@6/ 2818 B9:53 A51-4127449 SFPEAL COURT EBFH PaGE 26727

iz 18, - 627 - (767) JUNGMENT

mairdar all tha nine peréons mentioned in bthe listk. We have
: already found a conspiracy to murder the deceased, one of the
i persons on the list. The questi&n then arises whether the
! factz attract 2z ths 2nly reazonable infersengs that ths marder
of the other esicht w2g alsc planned. Thara are only two
factors which suppert zuch an inferance. The first is that cne
: of the parsons on the list was assasesinated; the othar is that
the description of the residences of two other peraong on the
? list suggests somsthlng sinlzfter.

We monclude that these twe fachors are insufficient holll)
asgtablish as the only infersnce that the conspiracy between
accused 1 and 2 involved as at 10 April 1993 =2ll the other
rersong on the Jist. Thst heing so the only possible finding
concerning accused l znd 2 on count 2 is a conspirécy to mardsv
enly the deceased, BSuch a finding weuld in substance involwve
a duoplication of the finding of guilty of marder on count 1.

Faor that technical reason a conviction of acoused no.l and 2

on count 2 should net be entered.

3s regards count ne.3, the unlawful possession aof the 283,
that was firmly estahlished in all the evidence as regards both(20)
aceused no.l and 2.

That leaves me wikth count 4. The state abandoned that
: : charge against accussd no.l. 2as regards accused no.2 the oaly
evidence of possessicn of ammunition for use in a weapon for
; which he did not have a licence 1ls the possession of five
1 subsonia bulleks handed to accusad ne.2 at Cape Town. His

? gquilt teo this limited extent was established.

Before formally anncuncing the verdicts I think 1t
necessary to remark en the investigation in this case and the

preseantation of evidence., The police invaestigation was of a (30

i

3

|

1

i

; vary/ ..
2
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vary high OF%E?. It was done thoroughly: no stons appears ks
have been unturned to explore all pessibilitiss. 2 high deqrees
_ of professionalism was demonstrated ail roiand. The promptness
i ard skill with which the police acted wa§ impresgive.

Than, lzstly, before T announce the verdicts, the witness
Venter wag warned by meAunder section 204 of the Criminal
Drocedurs Act. I ¢onclade that hé gave his evidence
satisfaotorily and he rust be dischargsd from prosscution for
anlawfully possessing a firearm.

Before [ anneunas the veardiat, T recerd that the reasoning(lo)
reflectad harsin and the conclusiens reached is that of all the
members of this court.

wWill the accueed srtand. Accused no.l, JaANOUSZ JACUB WALUZ,
we unnpanimously find you GUILTY AS CHARGZED ON COUNT 1, the
! murder of Chris Hani,, and on count 3, the possession of tﬁe Zas
i pistel without a licence. On the other counts yvou are found
i NOT GUILTY and discharged.

{ Accuged no.2, CLIVE JOHN DERBY-LEWIS, we unanimously find

| yvou GUILTY AS CHARGED ON CQUNT 1, the murder of Chrig Hani.

You are also found GUTLTY AS CBARGED ON COUNT 3, the possession(2)
of the Z88 pistel without a licence. You are slsc CONVIQTED

ON GCOUNT 4 of the illegal possession of five rounds of
ammanition. On ths sther counts you are found NOT GUILTY and
discharged.

accused no.d, GARRIELLE MAVOURNA DEREBEY-LEWIS, yvou are
found NOT GUILTY and diecharged on all counts,

i COURT ADJOURNS

1
T
;

b ' ' ‘ (301

|
3
[
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