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IN THE HIGH COURT OF SOUTH AFRICA

(EASTERN CAPE DIVISION)

GRAHAMSTOWN

CASE NO.:  1285/2007        DATE:  20 AUGUST 2008

In the matter between:

TERTUIS LEASK versus:    EAST CAPE FOREST (PTY)  LTD

JUDGMENT

PLASKET J:

This  matter  was  set  down  for  t r ia l  on  19  August  2008.   Some 

t ime pr ior  to  that,  on 10  July  2008,  a  request  for  part iculars  for 

t r ia l  was  served  on  the  defendant ’s  at torneys  by  the  plaint i f f ’s 

at torneys.   No  reply  to  the  request  was  forthcoming  and so,  on 

25  July  2008,  the  pla int i f f  appl ied  for  an  order  to  compel  the 

defendant  to  furnish  a  reply  by  noon  on  7  August  2008  and  for 

an  order  for  leave  to  apply  on  the  same  papers  for  an  order 

str ik ing  out  the  defendant ’s  defence  wi th  costs  in  the  event  of 

i t  fai l ing to comply wi th  th is order.

The  order  as  prayed  was  granted  by  me in  Mot ion  Court  on  31 

July  2008.   Despi te  th is,  the  defendant  has  not  furnished  the 

reply  and the  pla int i f f  has  appl ied  in  terms of  Rule  21(4)  of  the 

Uni form  Rules  for  the  defendant ’s  defence  to  be  struck  out. 
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The  plaint i f f ’s  at torney,  Mr  B  Brody,  has  f i led  an  af f idavi t  in 

support  of  the  appl icat ion.   The  defendant  has  f i led  the 

af f idavi t  of  i ts  at torney,  Mr  RM  Mayekiso,  in  i ts  endeavour  to 

resist  th is  appl icat ion.   Before  I  turn  to  them  I  shal l  say 

something of  the dispute between the part ies.

The plaint i f f  inst i tuted an act ion against  the defendant  in  which 

he claims an amount  of  R242 809-42 which he al leges is due to 

him  in  respect  of  p ine  t imber  that  the  defendant  fe l led  and 

removed  from  his  farm  in  terms  of  a  contract  agreed  to 

between  them.   As  I  understand  the  defendant ’s  p lea  the 

contract  in  broad  terms  is  admit ted  as  is  the  fact  that  a 

s igni f icant  amount  of  t imber  was  fe l led  and  removed  in  terms 

thereof.   For  the  rest,  and  part icularly  in  re lat ion  to  the 

calculat ion  of  the  amount  al legedly  owed,  the  defendant  has 

tended  to  content  i tsel f  wi th  bare  denials  and invi tat ions  to  the 

pla int i f f  to prove i ts a l legat ions.  What stands out is a complete 

lack  of  any  detai l  as  to  how  the  defendant  met  i ts  contractual 

obl igat ions.   The  “catch-me-i f -you-can”  nature  of  the  plea  is  a 

factor of  s igni f icance in what  fo l lows.   

I t  is  against  th is  background  that  the  request  for  part iculars 

was  made,  the  appl icat ion  to  compel  was  brought,  and  the 

order  to  that  ef fect  was  granted.   In  his  af f idavi t ,  Mr  Brody 

states  that  the  order  I  granted  was  served  on  the  defendant ’s 
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attorneys  on  1  August  2008.   Despi te  that  the  defendant 

remained in defaul t .   He states fur ther that:  

“ the  defendant ’s  conduct  is  nothing  short  of  contumacy, 

par t icular ly  in  c i rcumstances  in  which  the  defendant 

admits  the  agreement  and  admits  having  removed  t imber 

f rom the  p la int i f f ’s  property . ”

In  this  context  of  a  plea  that  contains  bare  denials  and  no 

posi t ive  part iculars  of  the  defendant ’s  version,  the  request  for 

fur ther  part iculars  was,  says  Mr  Brody,  legi t imate  and  the 

fa i lure  to  comply  “caused  prejudice  to  the  pla int i f f  in  the 

preparat ion for  t r ia l  and could only have been intended to br ing 

about  th is resul t” .

Mr  Mayekiso,  in  opposing  the  appl icat ion  to  str ike  out  the 

defendant ’s  defence,  commenced  his  af f idavi t  wi th  what  he 

termed “background facts” .   They are that:

(c) he  was  not i f ied  by  his  Grahamstown  correspondent  on 

11 July 2008 of the pla int i f f ’s  request for  part iculars;

(d) he  tr ied  “ there  and  then”,  as  he  put  i t ,  to  consul t  wi th 

the  defendant  -  he  erroneously  refers  to  the  appl icant 

in  h is  af f idavi t  -  on  the  fur ther  part iculars,  but  i t  had 

been  exceedingly  di f f icul t  to  get  hold  of  one  O’Br ien 

who  had  negot iated  the  contract  wi th  the  plaint i f f  and 

attempts  to  consul t  wi th  him  te lephonical ly  “proved 

problematic as wel l ” ;
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(e) he consul ted wi th  O’Brien on  7 August  2008,  but  found 

that  the  answers  given  to  him  by  O’Br ien  were 

inconsistent wi th  the defendant ’s p lea;

(f) he  arranged  a  fur ther  consul tat ion  wi th  counsel  but 

O’Br ien was unavai lable;

(g) in  panic  he  tr ied  to  consul t  wi th  other  members  of  the 

defendant  and  was  instructed  by  i ts  managing  member 

to apply for  a postponement.

Against  th is  background  Mr  Mayekiso  proceeded  to  state  that 

nei ther  he  nor  the  defendant  were  aware  of  the  order  I  issued 

on  31  July  2008  unt i l  the  day  of  the  tr ia l ,  19  August  2008,  as 

his  local  correspondent,  on  whom  the  order  was  served,  “d id 

not  not i fy  us  wi th  the  appl icat ion  unt i l  31  August  2008”.   I 

presume  that  the  date  he  wished  to  refer  to  is  ei ther  31  July 

2008  or  1  August  2008.   He  then  claims  that  a  copy  of  the 

“ faxed  appl icat ion  bearing  date  we  received  by  the  fax  being  1 

August  2008”  (sic)  is  at tached  to  his  af f idavi t .   I t  is  not.   He 

admits  -  or  as he put  i t ,  does not  deny -  that  the defendant  has 

fa i led  to  furnish  the  part iculars  and  remains  in  defaul t .   He 

states,  however ,  that  the  defendant  is  “not  in  b latant  disregard 

of  the  Honourable  Court ’s  order  but  is  unable  to  f i le  a  reply” 

for  the  reasons  that  he  then  gives.   These  are  set  out  in 

paragraphs 5.1 to 5.5 of  h is af f idavi t  and read as fo l lows:

“5.1 The  p la int i f f ’s  request  for  fur ther  par t iculars  is  in 
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response  to  the  defendant ’s  p lea  dated  19 

September  2007 .

7 .2 The  defendant  s t i l l  w ishes  to  apply  for  the 

amendment  of  i ts  p lea  in  order  to  f ind  consis tency 

on  the  answ ers  intended  to  reply  to  pla int i f f ’s 

request  for  fur ther  par t iculars .

7 .3 Provid ing  a  reply  at  th is  s tage  has  been 

considered to  be  inappropr ia te .

7 .4 The  defendant ’s  view  is  that  the  par t iculars 

sought  a t  th is  s tage  may  have  to  change  once  the 

defendant ’s  p lea  is  amended.

7.5 I t  is  not  the  intent ion  of  the  defendant  to  disobey 

the  Honourable  Court ’s  orders . ”

I  turn  now  to  the  law  that  appl ies  to  the  facts  that  I  have  set 

out.    The  start ing  point  is  Rule  21(4)  of  the  Uni form Rules.   I t 

states:

“ I f  the  par ty  requested  to  furnish  any  par t iculars  as 

a foresa id  fa i ls  to  del iver  them  t imeously  or  suf f ic ient ly 

the  par ty  request ing  the  same  may  apply  to  court  for  an 

order  for  thei r  de l ivery  or  for  the  d ismissa l  of  the  act ion 

or  the  s tr ik ing  out  of  the  defence,  whereupon  the  court 

may make such order  as  to  i t  seems meet . ”  

Three  points  warrant  ment ion.   The  f i rst  is  that  the  Rule 

appl ies  not  only  where  there  has  been  a  complete  fa i lure  to 

furnish  part iculars,  but  also  in  the  ostensibly  less  ser ious 

instances  of  fa i l ing  to  comply  t imeously  or  suff ic ient ly. 
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Secondly,  i t  is  c lear  that  the  ul t imate  remedy,  the  dismissal  of 

an  act ion  or  the  str ik ing  out  of  a  defence,  is  a  drast ic  remedy. 

Thirdly,  i t  is  c lear  that  the  power  to  grant  such  a  remedy  is 

d iscret ionary  and  that  d iscret ion  must ,  no  doubt,  be  exercised 

judic ial ly.   

In  THE  WANSON  COMPANY  OF SOUTH  AFRICA (PTY)  LTD v 

ESTABLISSEMENTS  WANSON  CONTRUCTION  DE MATERIAL 

THERMIEQUE  SOCIETE  ANONYME  1976(1)  SA  275  (T)  a 

central  issue  for  decis ion  was  whether  the  str ik ing  out  of  a 

defence  could  only  be  ordered  in  cases  of  contumacy  -  that  is , 

in  cases  of  wi l fu l  refusals  to  comply.   The  court  held  that  a 

dictum  in  an  ear l ier  case  to  the  ef fect  that  contumacy  was 

required  “puts  an  erroneous  restr ict ion  on  the  discret ion  which 

the  Rule  confers  on  the  court”  stat ing  that  “ [c]ontumacy  is  a 

good  reason  for  order ing  the  dismissal  of  an  act ion  or  the 

str ik ing  out  of  a  defence,  but  i t  is  not  the  only  reason”  (at 

280C-D).

I  turn  now  to  an  appl icat ion  of  the  law  to  the  facts.   What 

stands  out  starkly  f rom Mr  Mayekiso’s  af f idavi t  is  the  complete 

and  utter  absence  of  an  apology,  or  of  contr i t ion.   This  is  an 

at t i tude that  i l l -behoves a party  who has ignored i ts  obl igat ions 

under  the  rules  and  then  ignored  an  order  of  th is  Court .   His 

at t i tude  also  displays  an  arrogant  disdain  for  the  pla int i f f  who, 
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after al l ,  has acted in accordance wi th  the rules.   

Secondly,  Mr  Mayekiso’s  af f idavi t  is  more  noteworthy  for  what 

i t  does  not  say,  than  for  what  i t  does  say.   Apart  f rom  the 

absence  of  apology  or  contr i t ion  there  is  a  deafening  si lence 

when  i t  comes  to  the  local  correspondent ’s  fa i lure  which  I 

suppose must  be inferred,  as i t  is  not  expressly  stated,  to  refer 

the order to h im.  The absence of this explanat ion is te l l ing.    

Thirdly,  Mr Mayekiso knew of  the request  for  fur ther part iculars 

on  11  July  2008.   He  has  given  no  proper  explanat ion  as  to 

why  he  did  not  t ry  to  comply.  From  the  vague  terms  of  h is 

af f idavi t ,  i t  is  c lear  that  he  consul ted  wi th  O’Brien  and  wi th 

counsel  thereafter.   Apart  f rom  saying  that  he  paniced  after 

th is,  he  does  not  say  why,  having  consul ted  wi th  his  wi tness, 

he could not  furnish  the part iculars,  as  he knew he had to,  and 

amend  his  p lea,  i f  he  needed  to.   He must  surely  have  had the 

facts  at  hand to do so, having consul ted wi th  the wi tness.   

Fourth ly,  i t  s tands  out  that  Mr  Mayekiso  made  no  proper  bona 

f ide  at tempt  to  deal  wi th  the  pla int i f f ’s  at torney  when  he 

discovered  that  he  had  a  problem.   Instead,  he  went  on  the 

of fensive,  replacing  the  di f f idence  one  would  expect  of  a 

pract i t ioner  seeking  an  indulgence  wi th  a  misplaced 

bel l igerence and an erroneous assert ion that  the pleadings had 
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not  c losed  and  the  matter  was  not  r ipe  for  hear ing.   From  this 

i t  can  be  inferred,  on  i ts  own,  that  Mr  Mayekiso  was  prepared 

to  t ry  anything  in  order  to  delay  the  tr ia l .   This  inference  is  at 

odds  wi th  the  bona  f ides  that  this  Court  is  ent i t led  to  expect 

f rom those who  pract ice  law in  i t .    The inference I  have drawn 

is  strengthened  by  the  dupl ic i ty  on  Mr  Mayekiso’s  part  that 

becomes clear  when what  he says  in  paragraphs 3.2 and 3.3 of 

h is  af f idavi t  is  compared  to  what  he  said  in  a  let ter  to  the 

pla int i f f ’s  at torney  that  he  at tached  to  his  af f idavi t .   In  the 

af f idavi t ,  he  said  that  when  he  consul ted  wi th  O’Br ien  on  7 

August  2008  i t  became  clear  that  O’Br ien’s  version  was  at 

odds  wi th  the  plea.   On  the  same  day,  in  a  let ter  to  the 

pla int i f f ’s  at torneys,  he stated:

“Dur ing  consul ta t ion  w i th  the  c l ients  in  preparat ion  for 

response  to  your  request  for  fur ther  par t iculars ,  i t  has 

just  t ranspi red  that  our  key  w itness  is  not  ava i lable  for 

urgent  consul ta t ion and dur ing t r ia l  date . ”

Fi f th ly,  Mr  Mayekiso’s  af f idavi t  is  want ing  on  what  exact ly  he 

did,  f rom  11  July  2008  when  he  was  to ld   of  the  request  for 

part iculars,  unt i l  7  August  2008  when  he  consul ted  wi th 

O’Br ien.  He  refers  to  t rying  to  secure  consul tat ions  but  does 

not  explain  why i t  took him near ly a  month to  achieve th is.   His 

af f idavi t  is  s i lent  on  how  he  tr ied  to  consul t  wi th  O’Br ien,  how 

often  he  tr ied,  why  he  was  unable  to  succeed  and  what  steps 
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he  took  to  obtain  O’Br ien’s  cooperat ion.   I  am  baff led  by  what 

is  meant  by  te lephonic  conversat ions  wi th  O’Br ien  proving 

problematic.   

Sixth ly,  Mr  Mayekiso  knew  that  an  appl icat ion  to  compel  the 

furnishing  of  the  part iculars  had  been  brought,  even  i f  he  only 

knew this  at  a  re lat ively  late  stage.   As  he  knew of  the  request 

on 11 July 2008 and had done nothing to comply,  he must  have 

known  that  the  appl icat ion  was  bound  to  succeed.   Yet ,  h is 

af f idavi t  is  s i lent  on  whether  he  took  any steps to  f ind  out  f rom 

his correspondent what  had become of  the appl icat ion.

Seventh,  he  rel ies  on  an  erroneous  assumption  for  his 

apparent  bel ief  that  he  was  free  to  ignore  the  order.   That 

assumption  is  that  he  did  not  have  to  furnish  the  part iculars 

because O’Br ien had furnished him wi th  facts that were at  odds 

wi th  the  plea.   In  his  af f idavi t  -  and i t  was  deposed to  when  he 

knew of  the  order  -  he  stated  wi th  reference  to  his  intent ion  to 

amend  the  plea:  “Provid ing  a  reply  at  th is  stage  has  been 

considered to  be inappropr iate.”   From this  statement,  made as 

I  have  said  in  fu l l  knowledge  of  the  existence  of  the  order  and 

wi th  the  avai labi l i ty  of  his  counsel ’s  advice  i f  he  wanted  i t ,  the 

defendant ’s contumacy is establ ished on i ts own.

Eight,  even  i f  the  di f f icul t ies  that  I  have  out l ined  are  wished 

          /…

10

5

10

15

20

25



away  for  the  moment,  Mr  Mayekiso  has  not  t r ied  to  furnish  the 

part iculars  on  the  morning  of  the  tr ial  or  explained  why  this 

could not  be done.  The matter  only commenced at about  14:30 

yesterday so the ent i re  morning  was  avai lable  to  h im to  furnish 

the  part iculars  and comply wi th  the  order  to  that  extend.   I  was 

informed  from  the  Bar  that  O’Br ien  was  present  in  court .   This 

fa i lure  is  also  indicat ive  of  a  wi l fu l  refusal  to  even  attempt  to 

comply  wi th  the  order  and  displays  a  tota l  d isdain  for  the 

authori ty of  the Court  and the orders that i t  issues.

Ninth,  whi le  the  factors  that  I  have  considered  thus  far  have 

tendered  to  be  speci f ic  to  how  Mr  Mayekiso  has  conducted  his 

c l ient ’s  case,  there  is  a  broader  interest  at  stake  too.   The 

Rules  of  Court  exist  so  that  judic iable  disputes  may  be 

channel led through the courts in a fa i r ,  rat ional  and predictable 

way.   The publ ic  interest  in  the  funct ioning  of  the  courts  of  the 

land  is  undermined  when  part ies  simply  ignore  the  Rules.   In 

c i rcumstances  l ike  th is  the  administrat ion  of  just ice  would  be 

brought  into  disrepute  i f  the  defendant ’s  conduct  in  f lagrant ly 

ignor ing  the  Rules  were  not  to  be  vis i ted  wi th  the  court ’s 

d ispleasure.   On  the  other  s ide  of  the  coin,  i t  is  sel f -evident ly 

unfai r  to  the innocent  plaint i f f  who has compl ied wi th  the Rules 

i f  he  was  to  be  prejudiced  by  such  conduct  on  the  part  of  the 

defendant.
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In  the  c i rcumstances,  I  am  of  the  view  that  when  the  factors 

that  I  have  set  out  are  taken  together,  contumacy  on  the  part 

of  the  defendant  has  been  establ ished  and  that  as  a  resul t  an 

order  ought  to  be  granted str ik ing  out  the  defendant ’s  defence. 

Even  i f  I  am  wrong  on  my  f inding  that  contumacy  exists  the 

conduct  of  the  defendant  is  of  such  an  egregious  nature  that 

the  str ik ing  out  of  the  defendant ’s  defence  is  warranted 

nonetheless.

I  turn  now  to  costs.   I  considered  very  seriously  ordering  Mr 

Mayekiso  to  pay  costs  de  bonis  propri is  on  an  at torney  and 

cl ient  scale.   I  decided  against  that,  but  I  am  of  the  view  that 

costs on that  scale must  be awarded in favour  of  the pla int i f f .

I  make the fo l lowing order:

(a) The defendant ’s defence is struck out.

(b) The  defendant  is  ordered  to  pay  the  pla int i f f ’s  costs  of 

th is appl icat ion on the scale of  at torney and cl ient.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

C PLASKET

JUDGE OF THE HIGH COURT
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