
1 

EX TEMPORE JUDGMENT 

EBRAHIM J 

The appel lants, w h o were accused no. 1 and accused no. 5 

respect ively in the lower cour t , were conv ic ted of the o f fence of assault 

w i t h the in tent to do gr ievous bodi ly harm and sentenced to a per iod of 

impr isonment for 2 years. Their three co-accused were acqui t ted of th is 

charge. Both the appel lants original ly appealed against their conv ic t ion 

and sentence. 

In the not ice of appeal the grounds of appeal against conv ic t ion 

are set out as fo l l ows : 

" 1 . The Learned Magist rate erred in f ind ing tha t the State 

had proved its case beyond reasonable doub t . 

2. The sentence is so unreasonable tha t no reasonable 

cour t wou ld have imposed i t . " 

Af ter not ing the appeal the appel lants del ivered a not ice of 

appl icat ion for amendment of not ice of appeal wh i ch speci f ied that : 

" 1 . The appeal against conv ic t ion is wa ived and 

w i t h d r a w n . 

IN THE HIGH COURT OF SOUTH AFRICA 

(BHISHO) 
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2 The appeal lies against sentence only. 

3 Appeal against sentence is based on the fo l l ow ing 

grounds: 

3 The sentence was very harsh and it induces a sense 

of shock. 5 

3.2 The Learned Magist rate was harsh in the sentence of 

the appel lants and did so w i t h o u t consider ing the 

personal c i rcumstances of the accused w h i c h wou ld 

mi t igate against imposi t ion of their harsh sentence. 

3.3 The Learned Magist rate overemphasised the needs of 10 

the commun i t y to the det r iment of the accused. 

3 .4 The Learned Magist rate fai led to consider a l ternat ive 

sentences w h i c h f i t the o f fence and the o f fender . " 

The not ice st ipulated fur ther that : 

"Unless object ion in wr i t ing to the proposed amendment is 1 5 

made w i th in 10 days appel lant wi l l amend the not ice of 

appeal accord ing ly . " 

A t no s tage, however , did the appel lants approach the Court for an order 

grant ing the amendment . The appeal was enrol led for hearing on 6 

Augus t 2 0 0 4 , but did not proceed and was postponed to 1 7 September 20 

2 0 0 4 . The reasons for the pos tponement are u n k n o w n . 

On 1 7 September 2 0 0 4 the appeal was st ruck f r om the rol l , as the 

Court f ound the not ice of appeal to be inadequate. The grounds of 

appeal the Court held were conclus ions and did not detai l the grounds 

upon wh i ch the appeal was based. 25 

On 16 November 2 0 0 4 an appl icat ion for the appeal to be re-

enrol led was granted and the appeal was postponed to 4 March 2 0 0 5 for 
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hear ing. However , it did not proceed on that date, but the reasons for 

this are not k n o w n . The appeal was then re-enrol led for hear ing on 5 

Augus t 2 0 0 5 . 

On 5 Augus t 2 0 0 5 Mr Jakavula appeared on behalf of the 

appel lants, but did not have inst ruct ions to represent t h e m . Moreover he 5 

w a s not in possession of a copy of the appeal record and consequent ly 

not equipped to argue the appeal. In v i ew of th is , Mr Jakavula was not 

permi t ted to represent the appel lants. The Court then pos tponed the 

appeal to 16 September 2 0 0 5 for counsel to be appointed to represent 

the appel lants and argue the appeal. 10 

On 16 September 2 0 0 5 , at the request of the Cour t , Mr Simoyi 

appeared for the appel lants. He in formed the Court tha t the appel lants 

were abandoning their appeal against conv ic t ion and were proceeding 

only w i t h the appeal against sentence. Mr Simoyi applied for 

condonat ion of the improper not ice of amendment and the amendment 1 5 

of the grounds of appeal as set out there in . The State did not oppose 

the appl icat ion. The Court thereupon condoned the not ice of appeal and 

granted the amendment in respect of the grounds of appeal . 

The amended grounds of appeal against sentence read as fo l l ows : 

" 1 . The sentence was very harsh and it induces a sense 20 

of shock. 

2. The Learned Magist rate was harsh in the sentence of 

the appel lants and did so w i t h o u t cons ider ing the 

personal c i rcumstances of the accused, w h i c h w o u l d 

mi t igate against imposi t ion of the harsh sentence. 25 

3. The Learned Magist rate overemphasised the needs of 

the commun i t y to the det r iment of the accused. 
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4 . The Learned Magist rate fai led to consider a l ternat ive 

sentences w h i c h f i t the of fence and the o f fender . " 

Mr Simovi has submi t ted tha t the Magist rate misd i rected herself 

in overemphasis ing the interests of the commun i t y and the ser iousness 

of the o f fence to the det r iment of the personal c i rcumstances of the 5 

appel lants. In his submiss ions he contended tha t in v i ew of the personal 

c i rcumstances of the appel lants an appropr iate sentence was one of a 

per iod of impr isonment but who l l y suspended on certain cond i t ions 

together w i t h a f ine. Mr Simovi has not made any submiss ions in regard 

to w h a t was raised in the amended not ice of appeal , namely tha t the 10 

sentence induces a sense of shock. No tw i ths tand ing th is I have 

accepted tha t it was raised in the heads of a rgument and consequent ly 

tha t it needs to be addressed. 

Mr Jonas , w h o appears for the State, in his submiss ions 

con tended tha t the sentence did not induce a sense of shock. In his 1 5 

v i e w t h e serious nature of the o f fence and the c i rcumstances sur round ing 

it war ran ted a period of d i rect impr isonment w i t h o u t any por t ion thereof 

being suspended. He submi t ted fur ther tha t the Magis t ra te did have 

regard to the personal c i rcumstances of the appel lants, but tha t the 

nature of the assault and its seriousness mi l i tated against a who l l y 20 

suspended sentence. Mr Jonas has accordingly asked tha t the appeal 

be dismissed and that the sentence be con f i rmed. 

In the Court a quo the compla inant test i f ied tha t she w e n t to the 

home of the f i rst appel lant, accompanied by a f r iend, to speak to the f i rst 

appel lant about rumours that the f i rst appel lant was going to way lay her. 25 

She con f ron ted the f i rst appel lant about the rumours , but the f i rst 

appel lant denied any knowledge thereof . The second appel lant then 
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jumped on her and the f i rst appel lant bit her on her cheek and said tha t 

she did not w a n t any other man to be interested in the compla inant . The 

compla inant stated tha t she was dragged outs ide and beaten on her body 

w i t h a st ick and pipe and became unconsc ious at some stage. She 

cla imed fur ther tha t the three co-accused jo ined in assaul t ing her. 5 

The assault on the compla inant was of a v ic ious and sustained 

nature and d i rected primari ly at her face and head. The medical report 

reveals tha t she sustained mult ip le w o u n d s on the top of her head and 

fo rehead. The doctor has i l lustrated by w a y of a d iagram tha t there were 

9 w o u n d s on the top of the compla inant ' s head and 5 w o u n d s on her 10 

forehead and face, inc luding a bite on her r ight cheek. The w o u n d s 

have left visible scarr ing on her face. A t the r ight eye was a per iorbi tal 

swel l ing and a sub-conjunct iva l haematoma. The scalp area was swol len 

and there were bruises on her forearms, her r ight upper arm, r ight t h igh , 

leg, shins, bu t tock and hands. The compla inant test i f ied tha t she was 15 

hospi ta l ised for a m o n t h , whereas the medical report reveals tha t she 

was hospi ta l ised for a week . Even if she was only hospi ta l ised for a 

week , the fact remains that the assault was so severe tha t she had to be 

hospi ta l ised. 

In v i ew of the nature and sever i ty of the assault , and the fac t tha t 2 0 

it w a s d i rected primari ly at the compla inant ' s face and head the only 

reasonable inference is tha t the appel lants intended inf l ic t ing not only 

gr ievous bodi ly harm, but also wan ted to disf igure the compla inant . 

Acco rd ing to the compla inant the f i rst appel lant s tated as much w h e n 

she bit the compla inant on the cheek. 25 

Our Courts of Appeal have stated in a number of decis ions tha t 

sentenc ing is at the d iscret ion of the trial cour t . An Appeal Cour t w o u l d 



not l ight ly interfere w i t h th is d iscret ion unless it was s h o w n tha t the tr ial 

cour t exercised its d iscret ion in an unjust or unreasonable manner. See 

S v PETERS 1 9 8 7 (3) SA 71 7 (AD) at 727F-H ; LEPHOLLETSA v S [1 997 ] 

3 All SA 11 3 (AD) at 11 5i-j and S v ANDERSON 1 9 6 4 (3) SA 4 9 4 (AD) 

at 495D-E. 

In the absence of any misdi rect ion or i rregular i ty commi t t ed by the 

Magis t ra te th is Court can only interfere w i t h the sentence imposed by the 

tr ial cour t if the sentence induces a sense of shock. In other wo rds , " I f 

there is a str ik ing dispari ty be tween the sentence passed and tha t w h i c h 

the Court of Appeal wou ld have imposed" . See S v DE JAGER AND 

ANOTHER 1 965 (2) SA 61 6 (AD) at 6 2 9 A - B , S v HLAPEZULA 1 965 (4) 

SA 4 3 9 at 4 4 4 A ; S v PETERS supra; MAROBUDI v S 2 0 0 0 All SA 1 23 

(AD) at 127g -h ; and S v SADLER 2 0 0 0 (1) SACR 331 at 335e . 

In apply ing the principles enunc ia ted in the a forement ioned 

decis ions, and tak ing account of the nature and sever i ty of the assault 

perpetrated on the compla inant , I do not consider tha t there is any meri t 

in the submiss ion tha t the custodia l sentence of a period of impr isonment 

for 2 years induces a sense of shock. If any th ing , w h e n account is taken 

of the consequences of the assault , the sentence may in fac t verge on 

the side of leniency. I f ind tha t the Magist rate exercised her d iscret ion 

in a proper and reasonable manner. She took account of relevant fac tors 

and proper ly applied her mind in determin ing an appropr iate sentence. 

I do not consider that she has overemphasised the ser iousness of the 

o f fence and the interests of society to the det r iment of the personal 

c i rcumstances of the appel lants. 

On the basis of the number of cases tha t come to th is Cour t , 

either in the f o rm or rev iews or on appeal or prosecuted d i rect ly , assaults 
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in the area of jur isd ic t ion of th is Court are really of pandemic propor t ions . 

It appears tha t every argument , no matter h o w minor, is resolved by an 

aggr ieved person assault ing the other. Invariably, t oo , resort is had to 

weapons of one kind and another. Despite increasingly harsh sentences 

these have not had any e f fec t in d imin ishing the number of assaults that 5 

take place. 

I must emphasise tha t on reading the record in th is mat ter , and on 

look ing at the injuries tha t the compla inant susta ined, tha t the sense of 

shock tha t grips one is tha t such a serious and sustained assault could 

have been perpetrated on someone simply because it appears tha t there 10 

was some argument about a boy f r iend . This Court cannot express its 

condemnat ion suf f ic ient ly s t rongly tha t such disputes should never ever 

result in an assault , let alone, an assault of this nature. 

It is ev ident f r om the Magis t ra te 's reasons tha t she took account 

of the personal c i rcumstances of the accused as conveyed to her at the 1 5 

t ime of sentenc ing . Moreover , the Court a quo was in formed tha t neither 

of the appel lants was in a posi t ion to pay a f ine. In any event , hav ing 

regard to the sever i ty of the assault , I do not consider tha t the imposi t ion 

of a f ine is an appropr iate sentence in the c i rcumstances . 

There is no indicat ion tha t the Magist rate disregarded the fac t the 20 

appel lants ' were f i rst o f fenders. Courts have of ten said tha t wh i l s t a 

Court wi l l a t tempt to af ford a f i rst of fender an oppor tun i ty of remaining 

out of pr ison that in certain instances the nature of the cr ime is such tha t 

its ser iousness demands tha t a custodia l sentence be imposed and tha t 

such a sentence is the only appropr iate sentence in those c i rcumstances . 25 

The fac t tha t the Magist rate considered a custodia l sentence to be the 

only appropr iate sentence does not war ran t the conc lus ion tha t she 
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10 

Y EBRAHIM : JUDGE 

BHISHO : HIGH COURT 

KEMP A J I agree. 

15 

J KEMP : ACTING JUDGE 

BHISHO : HIGH COURT 

20 

misdi rected herself. It is ev ident having regard to the c i rcumstances of 

the assault tha t the Magist rate did not misdirect herself in th is regard. 

I f ind no basis for inter fer ing w i t h the sentence on this g round either. 

In the result the appeal fails and is d ismissed. The sentence of 

impr isonment for 2 years tha t the Court a quo imposed on each appel lant 5 

is con f i rmed . 


