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CASE NO.: C C 8 9 / 2 0 0 3 

DATE: 13 OCTOBER 2 0 0 4 

In the mat ter b e t w e e n : 

THE STATE 

versus 

SANGO KHWAKHENI 

SIZWE M Q A D A R U 

XOLILE NYANDA 

5 

1ST ACCUSED 

2ND ACCUSED 

3RD ACCUSED 10 

EX TEMPORE J U D G M E N T 

EBRAHIM J 

The issue tha t con f ron ts this Court at th is stage is whether or not 

the Court as present ly cons t i t u ted , tha t is w i t h a judge si t t ing alone, may 1 5 

proceed at a later stage w i t h the trial of the three accused. The reason 

for this problem arising is tha t at an earlier stage the Court had on the 

occasion of var ious pos tponements of this mat ter sat w i t h an assessor. 

A t a certain stage dur ing the course of those pos tponements the 

assessor had to undergo an operat ion and asked to be relieved of her 20 

responsibi l i t ies as an assessor. A f ter l istening to both the legal 

representat ive for the State and the accused the Cour t d ischarged the 

assessor f rom her dut ies as she could not in any w a y indicate whether 

or not she wou ld be available in fu ture to resume her dut ies. I need to 

ment ion that at a part icular stage accused no. 2 , Mr Sizwe Mqadaru had 25 

indicated to his legal representat ive, Mr Jozana, that he wou ld prefer the 

Court to sit w i t h an assessor. 
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The mat ter was then subsequent ly postponed for a lengthy per iod. 

The reason for th is pos tponement was not conf ined to the issue of an 

assessor but it w a s also because a legal representat ive for accused no. 

3, Mr Xoli le Nyanda, had to be ar ranged. In due course a legal 

representat ive, Ms Con jwa , was appoin ted for accused no. 3 and at a 5 

certain stage Mr Jozana informed the Cour t that his cl ient was no longer 

insist ing tha t the Court sit w i t h an assessor for the purposes of the tr ia l . 

This mat ter was due to proceed w i t h the trial today . However , 

Ms Esau w h o appears for the State had encountered certain personal 

problems wh i ch had to be dealt w i th and in v iew of her unavai labi l i ty the 1 0 

matter wi l l n o w have to be pos tponed unti l t o m o r r o w for the trial to 

commence . 

The Cour t , mero motu, today again raised the issue as to whe the r it 

was bound to cont inue si t t ing w i t h an assessor at the trial or whe the r it 

was open to the trial cour t to sit w i t h o u t an assessor or assessors. 1 5 

I have l istened to submiss ions f rom Mr Rothman w h o appears for the 

State today as wel l as Mr Mban jwa w h o appears for accused no. 1 , Mr 

Sango Khwakhen i and Mr Jozana on behalf of accused no. 2 and Ms 

Con jwa on behalf of accused no. 3. 

In brief, both the State and the defence are ad idem tha t it rests 20 

w i t h the Court to determine whe the r or not to sit w i t h an assessor or 

assessors for the purpose of the t r ia l . I am in agreement w i t h tha t 

submiss ion. It is clear that in terms of the provisions of sect ion 145 of 

the Criminal Procedure A c t , 51 of 1 9 7 7 it is for the presiding judge at the 

trial to determine whether or not to s u m m o n one or t w o assessors to sit 25 

w i t h the trial judge. 

I need to ment ion that the Cour t had approached the prev ious 
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assessor to again ascertain whether the assessor wou ld be avai lable, 

initially the assessor had indicated that there w o u l d be d i f f icu l ty in so far 

as that is concerned , bu t she was s o m e w h a t posi t ive that her health 

wou ld improve so that she could again resume dut ies as an assessor. 

On Monday of th is week , that is 11 October 2 0 0 4 , however , she sent a 5 

telefax in wh i ch she indicated that compl icat ions had arisen and that she 

had to undergo a fur ther operat ion. She also indicated in the part icular 

telefax that the matter should proceed w i t h o u t her. 

The e f fec t of this is that it is clear tha t she is not able to physical ly 

cont inue at the momen t or rather to be reappointed as an assessor since 10 

the posi t ion of her heal th appears to be tota l ly uncer ta in . This issue, 

there is no doub t , adversely ef fects the accused in tha t if the trial has to 

be delayed unti l she recovers it may result in a delay of indeterminate 

length. It goes w i t h o u t saying that such a delay wou ld clearly be 

prejudicial to the accused . I say so since the submiss ions made to me 15 

are also ad idem that a speedy trial is a Const i tu t iona l r ight that the 

accused are ent i t led t o . 

The crucial ques t ion , however , is w h e t h e r t h e Court as const i tu ted 

when si t t ing w i t h a single assessor is the same Cour t as sits today 

w i t hou t any assessor. In my v iew , and I have not heard any submission 20 

to the con t ra ry , it is clear tha t they are t w o d i f ferent ly const i tu ted cour ts . 

The fur ther crucial quest ion that arises, perhaps it is the paramount 

ques t ion , is whe the r the trial cour t that wi l l be hear ing the trial of the 

accused is bound by any decisions that have been made by the Court as 

previously cons t i t u ted , tha t is s i t t ing w i t h a single assessor, or the Court 25 

as const i tu ted t oday , t ha t is s i t t ing as a judge alone. 

In my v i ew the trial cour t has not yet been cons t i t u ted . I say so, 
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since the charges have not been put to the accused in order to enable 

them to plead, nor have they pleaded in fac t . The fac t that they have 

been served w i t h ind ic tments , and the fac t tha t there have been 

numerous pos tponements , does not in my v iew const i tu te the tr ial itself. 

To put it d i f ferent ly , wha tever may have taken place thus far, does not 5 

mean tha t the trial itself has c o m m e n c e d . In this regard I w a n t to refer 

to the case of S v PERSKORPORASIE V A N SUID-AFRIKA BPK 1 9 7 9 (4) 

SA 4 7 6 (T) in w h i c h the issue of the w o r d ' t r ia l ' was determined by the 

Cour t . This j udgmen t is regret tably in Af r ikaans and accord ing ly I shall 

not quote f rom the body of the j udgmen t , but s imply the headnote wh ich 10 

has been t ranslated into English. I refer to the headnote where it says: 

"He ld , that the Legislature had intended that the trial should 

fo rm part , and not the who le , of the cr iminal proceedings, 

that the outset thereof w a s when judicial invest igat ion was 

commenced by the Cour t . " 15 

The case of PERSKORPORRASIE was quoted w i t h approval in POLI v 

MINISTER OF FINANCE A N D ECONOMIC DEVELOPMENT AND 

ANOTHER 1 9 9 0 (1) SA 598 (ZSC). There Chief Just ice DUMBUTSHENA 

referred to var ious cases in order to determine the w o r d ' t r i a l ' or the 

phrase 'a t the t r ia l ' . I shall at some length quote f rom his j u d g m e n t ; I 20 

quote at 6 0 2 J - 603F : 

" I t appears to me that 'a t the t r ia l ' should be read together 

w i t h the phrase ' w h o is t r ied ' appearing in the same 

sentence. Read as such there can be no other meaning to 

the phrase 'a t the t r ia l ' o ther than tha t the person or the 25 

accused is appearing before the cour t at a judicial 

invest igat ion or determinat ion of his case. That th is is so 



becomes clear w h e n reference is made to a f ew cases. 

In WOZIMIAK v WOZIMIAK [ 1953 ] 1 All ER 1192 (CA) at 

1193A DENNING LJ def ined the phrase 'a t the trial or 

hear ing ' as meaning the final de te rmina t ion . He said: 

'I see no point wha tever in the wo rds 'a t the trial or 

hear ing ' unless they mean the f inal determinat ion of 

the mat ter . They do not include prel iminary 

appl icat ions. ' 

ELOFF J said in S v PERSKORPORASIE V A N SUID-AFRIKA 

BPK 1979 (4) SA 476 (T) at 478F tha t : 

' . . . . the general meaning of the w o r d " t r ia l " in the 

con tex t of cr iminal proceedings is reasonably wel l 

establ ished in respect of the commenc ing stage 

thereof ; tha t is when the judicial invest igat ion by the 

cour t c o m m e n c e s . ' 

Trial wou ld mean the stage f rom the commencemen t up to 

the conclus ion of the judicial enqui ry . 

In CATHERWOOD v THOMPSON (1958) QR 3 2 6 , a 

Canadian case, SCHROEDER J said at 3 3 1 : 

' In a general sense, the te rm ' t r ia l ' denotes the 

invest igat ion and determinat ion of a mat ter in issue 

be tween part ies before a compe ten t t r ibunal , 

advancing th rough progressive stages f rom its 

submiss ion to the cour t or ju ry to the p ronouncement 

of j udgment . When a trial may be said actual ly to 

have commenced is o f ten a d i f f icu l t quest ion but , 

general ly speak ing, th is stage is reached when all 



6 

prel iminary quest ions have been determined and the 

ju ry , or a Judge in non-jury t r ia l , enter upon the 

hearing and examinat ion of the facts for the purpose 

of de termin ing the quest ions of con t roversy in the 

l i t i ga t ion , ' " 5 

In my v iew the def in i t ions of ' t r ia l ' as set out in the t w o cases I 

have quoted are equal ly apposi te in the present instance. Further 

conf i rmat ion that the trial itself has not commenced is to be found in 

var ious provis ions in the Criminal Procedure A c t , No. 51 o f 1 9 7 7 . Thus 

for example sect ion 105 wh i ch relates to an accused pleading to the 10 

charge, reads as fo l l ows : 

"The charge shall be put to the accused by the Prosecutor 

before the trial of the accused is commenced and the 

accused shal l , subject to the provis ions of sect ion 77 , 85 

and 105A be required by the Court f o r t h w i t h to plead 15 

thereto in accordance w i t h sect ion 1 0 6 . " 

There are var ious other examples in the Criminal Procedure A c t , 

but I th ink that the part icular example is expl ic i t enough. A t the end of 

the day it can only be said tha t the trial has commenced once sect ion 

1 05 has come into opera t ion . To make it more expl ic i t , w h a t th is means 20 

is that wha tever has taken place thus far does not fo rm part of the trial 

of the accused. 

I ha e taken cognizance of the submissions made by Mr Jozana 

and Ms Con jwa in relat ion to the fac t tha t the Court at a prev ious stage 

exercised its d iscret ion to sit w i t h an assessor. However , in v iew of 25 

w h a t I have said, tha t was not the trial cou r t ' s decis ion, but the Court 

s i t t ing as it was then cons t i t u ted . I also accept their submiss ions tha t 
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in pract ice w h a t happens is that the decis ion whe ther or not the judge 

sits w i t h an assessor is o f ten taken before the charge is put to the 

accused. That is clearly done for the sake of conven ience. Whether on 

tha t basis it may be said that a Court is bound to exercise its d iscret ion 

at a stage prior to the charge being put to the accused is in my v iew 5 

ext remely debatable and in fac t cannot be said to bind this Court . The 

provis ions of sect ion 145(2) are instruct ive in this regard, and read as 

fo l l ows : 

"Where an At torney-Genera l arraigns an accused before a 

superior Cour t (a) for trial and the accused pleads not gui l ty ; 10 

or (b) for sentence, or for tr ial and the accused pleads 

gui l ty , and a plea of not gui l ty is entered at the direct ion of 

the presiding judge, the presiding judge may summon not 

more than t w o assessors to assist him at the t r ia l . " 

In my v iew on a proper cons t ruc t ion of those provis ions the 1 5 

quest ion of the trial j udge 's d iscret ion coming into operat ion is at the 

stage after the charges have been put to the accused and they have 

pleaded there to . I appreciate that this o f ten is not the case as that 

d iscret ion wou ld have been exercised earlier and, I emphasise, it has 

been done for the sake of conven ience. 20 

The quest ion of prejudice to the accused has been raised. It is so 

that if the Court were to sit w i t h t w o assessors for example that there 

may clearly be potent ia l prejudice to the accused, since t w o assessors 

may overrule a judge on a quest ion of fac t , but not on a quest ion of law. 

In the case of a single assessor, however , the decision of the presiding 25 

judge both on quest ions of fac t and law overr ide tha t of any decision of 

fac t of the assessor. Consequent ly it seems to me that it cannot be 
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prejudicial to the accused if the single assessor w h o was to sit , is not 

appointed to sit in the trial itself. I need to emphasise that any decision 

that the single assessor may take on a point of fac t , if a cont rary v iew 

is adopted by the judge, cannot overrule tha t of the judge 's opinion on 

the quest ion. 

I am not deal ing w i t h the quest ion of certain advantages tha t may 

arise f rom having a single assessor and any other issue in relat ion to that . 

A fur ther issue tha t arises is the r ight of the accused to a speedy 

tr ia l . As I understand the submissions that had been made both by the 

State and the de fence, the Court is asked to give proper regard to this 

r ight in the sense tha t a speedy trial is of grave impor tance to the 

accused. I agree. For var ious reasons this mat ter has been postponed 

on a number of occasions and in order not to infr inge on the r ight to a 

speedy trial it is impor tant that this trial commence t o m o r r o w as is 

in tended. Any fur ther pos tponements of the c o m m e n c e m e n t of the trial 

wi l l infr inge on the r ights of the accused to a speedy t r ia l . I am also of 

the v iew tha t there is no prejudice to the State and indeed this has been 

conceded by Mr Rothman. 

In all the c i rcumstances I am sat isf ied tha t w h a t has taken place 

thus far is not prescr ipt ive in so far as the potent ia l trial cour t is 

concerned . Prior to the trial commenc ing at the stage when the accused 

are asked to p lead, and do plead, to the charges the trial cour t as then 

const i tu ted may apply its mind as to whe the r it is necessary to summon 

one or t w o assessors or not and thereaf ter proceed w i t h w h a t it 

considers is necessary and in the interests of jus t ice . 
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