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JUDGMENT 

EBRAHIM J 

The accused, Philile Robertson Ncedani , is charged w i t h one count 

of rape. He pleaded not gui l ty to this charge. Mr Mhlaba, w h o appears 

for the accused, in formed the Court in terms of sect ion 115 (1) of the 

Criminal Procedure A c t , 51 of 1 9 7 7 tha t the accused had elected not to 

disclose the basis of his defence. This the accused, Mr Ncedani , 

conf i rmed as being correct . 

The State called the compla inant , Nosipho Fani, to tes t i fy . Miss 

Ncobo, w h o appears for the State, applied for her to give her evidence 

th rough an intermediary and made a fur ther appl icat ion for her ev idence 

to be received via a closed c i rcui t te levis ion fac i l i ty . These appl icat ions 

were not opposed by the defence and were duly granted by the Court . 

In v iew of the fac t tha t Nosipho Fani, as the Court was in fo rmed, was 9 

years of age the Court endeavoured to establ ish whe the r she w a s able 

to d is t inguish be tween a t ru th and a lie and whe the r she unders tood 

wha t it meant to take an oa th . It was clear to the Court tha t , wh i l s t she 

could d is t inguish be tween the t ru th and a lie, she had no concept ion of 
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wha t an oath w a s . Accord ing ly , pursuant to the provis ions of sect ion 

1 58 of the Criminal Procedure A c t , she w a s admonished to speak the 

t ru th . Her tes t imony was adduced via an in termediary , Ms Phath iswa 

Papiyana. 

Nosipho stated tha t she was 10 years old and w h a t fo l l ows is the 5 

gist of her ev idence. On a part icular day she and t w o f r iends, Zizipho 

Tyw in i and Siphosihle Ma t iwane were playing on an open piece of 

g round . This had taken place after they had come f rom schoo l . She 

could not recall the date, nor the day of the week , nor even in wh i ch 

year this had happened. She stated that the accused, w h o w a s k n o w n 1 0 

to her, approached them and called to her to fe tch money f rom h im. She 

responded by going to him and accompany ing him to his home. There 

the accused gave her 20 cents so tha t she could buy sweets and 

proceeded to do funny th ings to her. She stated tha t the accused had 

placed her on a bed , taken off her pant ies, and inserted his penis, wh i ch 1 5 

she referred to as his ' ke t t le ' in her vag ina. She found this to be painful 

and cr ied. The accused then put his hand over her mou th and also 

moved his body back and f o r t h . Af ter he had f in ished the accused to ld 

her tha t if she reported at home w h a t had happened he wou ld kill her. 

She then put on her pant ies and not iced tha t there w a s blood on it. She 20 

stated fur ther that she and the accused had been the only persons in the 

room. She left for her home and on her w a y met her f r iends at the open 

piece of g round . They enquired f rom her w h a t had happened and she 

related w h a t had occur red to her. Accord ing to her th is conversat ion 

was not overheard by anyone. She returned home where she found her 25 

grandmother and Nosapho Fani. She did not tell anyone at home w h a t 

had happened to her, as she was afraid to do so, because of the 
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accused 's threat to kill her. A t some stage she was taken to hospital by 

an adul t , Nomful i le Fani, where she w a s examined by a doc tor . She was 

unable to say h o w Nomful i le Fani had discovered tha t she had been 

raped, but then said that Nonts ingiselo Fani had overheard w h a t she had 

said w h e n she told Si l iswe Fani w h a t had occurred. When she related 5 

w h a t had occurred to Si l iswe t w o other chi ldren, namely Anel ise and 

Phind iwe, were also present. She w a s unable to recall w h e n this took 

place, but said tha t it w a s on the same day w h e n the rape had occur red . 

Asked by Ms Ncobo about her b loodied panties she said that her 

g randmother had washed it. Asked fur ther by Ms Ncobo whe the r she 10 

was prepared to point out w h o the person w a s who had raped her, she 

said tha t she did not w a n t to see the indiv idual . 

Cross-examined by Mr Mhlaba she said the game she and the 

chi ldren were playing was called 'manche l i ' and entai led j ump ing . She 

denied tha t they had played a game called 'nd ize ' , namely hide and seek. 1 5 

She and the accused had been the only persons in the house at the t ime 

of the rape, but w h e n she left she saw a boy Athenkos i in the k i tchen. 

Var ious quest ions were put to her concern ing t w o wr i t ten 

s ta tements , namely EXHIBITS "A" and "B" wh i ch the pol ice had obtained 

f rom her. She could not remember s igning these s ta tements . I need to 20 

record at th is stage that Mr Mhlaba abandoned this line of quest ion ing 

after the Cour t had pointed out on a f e w occasions tha t he had failed to 

establ ish tha t the compla inant had actual ly made the s ta tements . 

The next w i tness for the State w a s Zizipho Tyw in i w h o m the 

Court was in formed was 8 years o ld . In her case, t oo , the Court 25 

establ ished whe the r she was able to d is t inguish be tween the t ru th and 

a lie and w h a t was meant by tak ing an oa th . In her case, t oo , the Court 
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was satisf ied tha t she was a compe ten t w i tness , but unable to 

comprehend w h a t an oath w a s . (I have neglected to ment ion that 

clearly I found Nosipho Fani also to be a competen t w i tness) . Zizipho 

also test i f ied v ia the intermediary Ms Papiyana and use was also made 

of the closed c i rcui t te levis ion faci l i ty to receive her ev idence. 5 

She was not asked by Ms Ncobo to indicate w h e n the part icular 

inc ident occur red , nor h o w old she w a s at the t ime. She stated tha t 

she and the compla inant and other chi ldren had been playing on a f ie ld. 

The names of the other chi ldren were , Phindiwe Fani, Nosima and Siyopa 

also k n o w n as Siyol ise. She then said tha t only t w o of t hem were 10 

playing the game 'nd ize ' tha t is hide and seek. A t f i rst she s tated that 

no-one had arr ived or called either of t h e m , but then said that a person 

Boetie Philile arr ived and told t hem to fe tch money at his house. Boetie 

Philile had said it w a s 20 cents and the compla inant Nosipho w e n t w i t h 

him wh i l s t she, that is the w i tness , s tayed beh ind. Zizipho then added 1 5 

tha t Siphosihle had also s tayed behind w i t h her. Later Nosipho returned 

and they asked her w h y she had stayed there. To this Nosipho replied 

that Boetie Philile had done di r ty th ings to her. Nosipho said tha t he had 

taken of f her pant ies and inserted his ' t o t o s i ' , meaning his penis, in her. 

Zizipho did not however say where he had inserted his ' t o t o s i ' . 20 

Nosipho also to ld t hem tha t she had cried and the accused had then 

given her 20 cents . However , Nosipho had not s h o w n the 20 cents to 

t h e m . 

Cross-examinat ion did not reveal much of s igni f icance. It emerged 

however tha t she did not know w h a t her date of bir th w a s and 25 

consequent ly exact ly h o w old she w a s . She was present ly in Grade 2 

and according to her the inc ident involv ing Nosipho had occur red when 
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she w a s in Grade 1. By inference therefore the inc ident w o u l d have 

occurred in 2 0 0 3 . She stated that Nosipho was not happy w h e n she 

returned f rom Phili le's house. However , Nosipho was not c r y ing . When 

the w i tness accompanied Nosipho to her house they found Nontsingiselo 

and some other chi ldren there. Nosipho had then to ld those chi ldren 5 

w h a t had happened to her. The w i tness stated fur ther tha t Nosipho had 

told her that Nontsingiselo had gone to tell the elders. 

Mn tukan t i Fani test i f ied tha t he was the compla inan t ' s uncle and 

a cousin of the accused. Some t ime dur ing the middle of 2 0 0 2 he 

at tended a feast at the home of a Mr Mn t in i . Mr Fani was unable to 10 

recall the speci f ic date. He stated tha t the accused had also been 

present and he had seen the accused l ight a dagga c igaret te in the 

presence of the elders. Because of th is he con f ron ted the accused and 

wan ted to take the dagga c igaret te away f rom h im, but the accused had 

run a w a y . Whi ls t running the accused had shouted tha t it w a s not 15 

because of the dagga c igaret te that the w i tness w a s chasing the 

accused , but because of Thembi le 's ch i ld , Nosipho Fani. The accused 

also said that he, that is the accused, had sexual in tercourse w i t h her 

unti l she ' sha t ' , that is de feca ted . The accused had then run t o w a r d s his 

home but he had not pursued the accused as the residents had to ld him 20 

not to do so. He claimed the accused had made this admiss ion freely 

and vo luntar i ly and w i t hou t undue inference. 

Very litt le of relevance emerged dur ing c ross-examina t ion . The 

w i tness s ta ted , however , tha t the conversat ion be tween himself and the 

accused had taken place after the accused had been charged w i t h the 25 

of fence of rape. He disputed the accused 's claim tha t he was no t tel l ing 

the t r u t h . He also rejected the suggest ion by Mr Mhlaba tha t the 
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accused may have been jok ing w h e n he conveyed tha t he had raped the 

child Nosipho. 

Dr Zubero Elabor a doctor at tached to the Grey Hospital in King 

Wi l l iam's T o w n test i f ied tha t he examined the compla inant , Nosipho Fani, 

on 24 January 2 0 0 1 . A medical report w h i c h set out w h a t had 5 

t ranspired at the examinat ion and ref lected his f ind ings was submi t ted in 

evidence as EXHIBIT "C" . From w h a t he had recorded in the report 

Nos ipho 's age w a s ref lected as being 6 years o ld . He had also recorded 

tha t the rape had al legedly occurred on 16 January 2 0 0 1 . His 

examinat ion revealed tha t whi le only a small part of her hymen remained 1 0 

he did not f ind any signs of any th ing else abnormal . In reply to a 

quest ion f rom Ms Ncobo Dr Elabor stated tha t some girls were born 

w i t h o u t a hymen . The partial hymen could therefore have existed as 

f rom bi r th. He had not de tec ted any tears or bruises and was therefore 

unable to determine if the compla inant had been raped. It was possible 15 

that any injuries she may have sustained could have healed by the t ime 

of the examinat ion . 

Cross-examinat ion was very brief and merely sol ici ted a 

resta tement by Dr Elabor that there was no indicat ion of forcefu l 

penet ra t ion. 20 

Quest ioned by the Court Dr Elabor s tated tha t it was probable that 

an adult had accompan ied the compla inant at the t ime of the examinat ion 

and that such adult w o u l d have provided the date of 16 January 2001 

as the date of the alleged rape. He had no record of the rape having 

occurred on 9 January 2 0 0 1 . He stated fur ther tha t after a week or t w o 25 

one was unl ikely to f ind any signs of bruis ing or tear ing. Bruises 

normal ly disappear w i t h i n a week and so did mild tears. More severe 
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tears wou ld take approx imate ly 2 weeks to heal. He did not f ind any 

signs of scarr ing, nor any signs of healed wounds on her vu lva , nor on 

the areas on the outs ide of the vu lva . If there had been bleeding it was 

his v iew that it could have come f rom the mucosa , tha t is internal ly, or 

even f rom an external w o u n d . However , he had not f ound any signs of 5 

either. He could not recall being informed of any reason for the 

compla inant being brought for the examinat ion at such a late s tage, nor 

was he provided w i t h a reason for the delay. 

Af ter the evidence of Dr Elabor the State applied for the date of 

the of fence to be amended f rom 9 January 2001 to 16 January 2 0 0 1 . 10 

The appl icat ion w a s opposed by Mr Mhlaba for the defence. The 

amendment was however granted by the Court . Thereaf ter Ms Ncobo 

tendered in evidence a cert i f ied copy of the comp la inan t ' s bir th 

cer t i f icate, namely EXHIBIT "D" . 

This conc luded the State case. 15 

The accused elected to tes t i fy in his o w n defence. The per t inent 

details of his tes t imony are the f o l l ow ing : He denied the events as 

out l ined by the compla inant , he stated that the events never occur red . 

He only became aware of the al legat ions against h im on 20 January 

2 0 0 2 when a at tended a feast at the Fani house. A w o m a n Novulelo 20 

Fani had asked him w h a t he had done to Nosipho. W h e n he enquired 

w h a t he was supposed to have done she did not reply and he left . He 

had also spoken to Nos ipho 's father to ask w h a t he had done. Nosipho 

who w a s standing near to her father had then responded and said tha t 

Nontsingiselo had said that she must say so. However , Nosipho had not 25 

disclosed w h a t it was he had done. As a result of this he became angry 

and left . He stated tha t he was arrested on 24 January 2 0 0 2 . A 
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pol iceman Mr Tyw in i had asked him w h a t he had done to the 

compla inant , but he had not repl ied. A t the police s tat ion he had made 

a wr i t ten s ta tement to another pol iceman Mr Kawu t i . 

Cross-examined by Ms Ncobo he conceded tha t he had made a 

mistake and tha t the year was 2001 and not 2 0 0 2 when he was 5 

arrested. He again denied that the events descr ibed by the compla inant , 

Nosipho Fani, and the w i tness Zizipho Tyw in i had occur red . He and the 

w i tness Mntukan t i Fani had argued on one occas ion. On 16 January 

2001 he had been at home w i th his fa ther , his sister and her three 

chi ldren. In respect of the incident w i t h Mntukan t i Fani he denied 10 

having said that he had raped Nosipho. He claimed tha t Mr Fani had 

beaten him w i th a s jambok and had then to ld Mr Fani tha t he k n e w w h y 

he was beat ing h im. He had told Mr Fani tha t it w a s because it was 

claimed that he had raped Nosipho. He had conveyed this to his legal 

representat ive and could not explain w h y his legal representat ive had not 1 5 

put it to the w i tness . His legal representat ive had also not asked him 

where he was on 16 January 2 0 0 1 . He had been to ld by his legal 

representat ive tha t the rape had occur red on 9 January 2 0 0 1 . When 

Novulelo Fani asked him w h a t had happened to Nosipho he in tu rn had 

asked her w h a t it is tha t he had done, but she did not respond to th is . 20 

He had not spoken to Nontsingiselo about the incident. In his s ta tement 

to Mr Kawut i he had stated that Nosipho had said that Nonts ingiselo had 

told Nosipho to say tha t he had raped her. 

In reply to the Cour t ' s quest ions he said tha t when he had 

consul ted w i t h his legal representat ive he w a s told tha t the date of the 25 

of fence was 9 January 2 0 0 1 . It w a s only in cour t tha t he had heard 

that it was supposed to be 16 January 2 0 0 1 . This new date came to 
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his a t tent ion after all the wi tnesses had test i f ied. He had to ld his legal 

representat ive that Mntukan t i Fani had assaulted him and w a s unable to 

say w h y Mr Mhlaba had not put th is to the w i tness Mr Fani. The 

argument he had w i t h Mr Mntukan t i Fani had taken place before the 

alleged rape. However , he had not conveyed this to his legal 5 

representat ive. 

Porto Enoch Kawut i test i f ied on behalf of the de fence . He 

conf i rmed that he had taken t w o s ta tements , namely EXHIBITS "A" and 

"B" f r om the compla inant Nosipho Fani. When he had taken d o w n the 

f i rst s ta tement , namely EXHIBIT "A" Nosipho had been accompan ied by 10 

her g randmother . Both he and Nosipho had spoken in Xhosa even 

though the s ta tement had been wr i t ten in English. He had w r i t t en d o w n 

the s ta tement in January 2 0 0 1 , but could not remember on w h a t date 

this had occur red . When he had taken the second s ta tement , namely 

EXHIBIT " B " , Nosipho had been brought to him by her fa ther . He could 15 

also not remember on w h a t date this had occurred and c la imed tha t the 

s ta tement had been taken on the inst ruct ions of the Cour t , tha t is the 

Mag is t ra te 's Cour t . When th is Cour t pointed out to him tha t it was 

most improbable that the Mag is t ra te 's Cour t wou ld have given such an 

ins t ruc t ion , he responded that he wou ld have to peruse the pol ice docket 20 

to ver i fy if th is was so or not . Replying to a quest ion f rom Mr Mhlaba 

he con f i rmed tha t in EXHIBIT "A" the compla inant had stated tha t a child 

A th i had seen her w h e n she w a s raped and had told his mother thereof . 

Dur ing cross-examinat ion the w i tness conf i rmed tha t no adul t had 

been present w h e n he wro te d o w n the s ta tements . He had also read 25 

the s ta tements back to Nosipho before she s igned. He could not explain 

w h y he had not dated the s ta tements and said that he had fo rgo t ten to 
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do so. He had been a pol iceman for 9 years n o w and thus for 6 years 

in 2 0 0 1 . He had also taken d o w n numerous s ta tements . Nosipho had 

not said that she had been to ld w h a t to say. She had to ld him she was 

tel l ing him w h a t had happened to her. He had establ ished tha t 

Nontsingiselo w a s n o w in Port El izabeth. However , he did not have a 5 

f ixed address. Even her parents did not k n o w where she was s tay ing . 

She had left Pirrie Mission in January 2 0 0 4 , tha t is th is year. Novulelo 

Fani w a s stay ing in Dimbaza and he knew her address. He w a s unsure 

but t hough t that A th i was 8 years o ld, he had in terv iewed A th i , bu t could 

not remember tak ing a s ta tement f rom h im. He d id , however , remember 10 

that A th i cried w h e n they spoke. He w a s unable to say w h y A th i had 

cr ied. 

In re-examinat ion Mr Mhlaba pu t it to the w i tness tha t he had 

taken a s ta tement f rom A t h i . But again he said he could not remember 

th is. 15 

Quest ioned by the Court Mr Kawut i said that Nosipho unders tood 

w h a t the impl icat ions were w h e n she signed the s ta tements . W h e n he 

was asked to explain w h y Nos ipho 's age had been changed in the 

second s ta tement , EXHIBIT " B " , f rom 6 years to 9 years he replied that 

he was unable to do so. He could not say w h o had been responsible for 20 

changing the age. He knew Mntukan t i Fani and said he was a 

po l iceman. Mn tukan t i Fani w a s also the brother of Nosipho 's fa ther . He 

had in terv iewed Mntukan t i Fani but cou ld no t recall if he had taken a 

s ta tement f rom h im. He conf i rmed tha t he w a s the invest igat ing of f icer 

in the case, but could not explain w h y it had taken so long for the mat ter 25 

to come to t r ia l . Prior to the case being t ransfer red to the High Cour t he 

had comple ted all his invest igat ions and taken all the s ta tements f rom 
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w i tnesses . 

This conc luded the case for the defence. 

Both Ms Ncobo and Mr Mhlaba addressed the Cour t on the mer i ts . 

I shall not repeat their submiss ions in detai l since their main submiss ions 

wil l become apparent dur ing the course of my evaluat ion of the ev idence. 5 

Needless to say however Ms Ncobo sought the accused 's conv ic t ion on 

the charge of rape, whereas Mr Mhlaba argued in favour of his acqui t ta l . 

I tu rn n o w f i rst ly to an evaluat ion of the medical ev idence. This 

consists of the oral t es t imony of Dr Zubero Elabor and the wr i t ten 

medical report EXHIBIT "C" w h i c h he had prepared at the t ime of his 10 

medical examinat ion of the compla inant . From this ev idence the 

fo l low ing is ev ident : 

(a) The date of the alleged rape was given to Dr Elabor as being 16 

January 2 0 0 1 . This in format ion in all probabi l i ty had come f rom 

one or other adul t w h o mus t have accompanied the compla inant , 1 5 

Nosipho Fani. 

(b) His medical examinat ion of the compla inant did not reveal any 

bruises or any other injuries nor abnormal i t ies save for one detai l . 

(c) The gynaecolog ica l examinat ion revealed that there w a s , w h a t Dr 

Elabor descr ibed as, "a small tag of hymen left pos ter io r ly " . 20 

Expressed in non-medica l language this meant tha t only par t of the 

hymen was present , howeve r , there were no signs of any tears on 

the h y m e n . 

(d) On the basis of his f ind ings Dr Elabor could not conc lude if there 

had been sexual in ter ference or that there had been forcefu l 25 

penet ra t ion . 

In evaluat ing the Sta te 's evidence in its ent i rety the fo l low ing is 
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ev ident : 

1 The State case is dependent on the evidence of a single w i tness , 

namely the compla inant , Nosipho Fani. 

2. Nos ipho 's evidence fails to reveal when the rape occur red . She 

was unable to say on wh i ch day of the week it happened, nor 5 

wh i ch m o n t h , let alone the year. Dr Elabor's evidence did not 

assist in th is regard since his knowledge of the alleged date is 

based on unsubstant ia ted hearsay evidence and specu la t ion. 

3. The State has failed to clarify w h y the date of the o f fence was 

alleged in the ind ic tment to be 9 January 2001 and not 16 10 

January 2 0 0 1 as ref lected in Dr Elabor's medical report . Despite 

the report being available to the State prior to the draf t ing of the 

ind ic tment the State nevertheless ci ted 9 January 2001 and not 

1 6 January 2001 as the date of the o f fence . It was only after Dr 

Elabor had test i f ied that the State applied for the amendment of 1 5 

the date o f the rape to 1 6 January 2 0 0 1 . 

4 . Certain w i tnesses whose tes t imony wou ld have great ly assisted 

the Court in establ ishing the t ru th of w h a t occurred were not 

called to tes t i fy by the State. The precise reasons for the Sta te 's 

fai lure to tender their evidence have not been revealed to this 20 

Cour t . Thus the State 's fai lure to lead the evidence of 

Nonts ingiselo Fani and Nos ipho 's grandmother as wel l Novulelo 

Fani and the child A th i leave a number of quest ions unanswered . 

5. The tes t imony of Nos ipho 's g randmother , it appears to me, wou ld 

have been of great assistance if, as Nosipho s ta ted , she w a s the 25 

person w h o had washed Nos ipho 's pant ies. The grandmother 

wou ld have been able to conf i rm or deny whe the r there was blood 
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on the pant ies. Similarly the tes t imony of A th i cou ld have veri f ied 

whether or not Nosipho had been at the house of the accused. 

6. I have not even touched on the absence of other crucia l evidence 

or the fai lure to present such evidence to the Cour t . The 

whereabouts of the pant ies and whe the r any invest igat ion was 5 

conduc ted in regard to this aspect have been left entirely 

unexpla ined. I am not even aware whe the r any a t tempt was 

made to establ ish whe ther any DNA could have been obtained 

f rom the relevant pant ies or f rom anyone else. 

Ms Ncobo has submi t ted tha t the Court should accept the 10 

evidence of Nosipho and that of Ziz ipho. She has con tended fur ther that 

in spite of the absence of any signs of any forcefu l penet ra t ion it did not 

mean tha t Nosipho had not been raped. Mr Mhlaba has submi t ted on 

the other hand, and quite w rong l y in my v iew , tha t the evidence of a 

chi ld can only be accepted if it is cor roborated by an independent source. 1 5 

I am unaware of any legal basis for this p ropos i t ion . In my understanding 

of the law, a ch i ld 's ev idence, prov ided it is t r u s t w o r t h y , and the wi tness 

is credible may be accepted w i t h o u t any cor robora t ion being necessary. 

It is sel f -evident tha t the evidence must be clear and sat is fac tory in every 

respect where the chi ld is a single w i tness . 2 0 

Having said this the prob lem that con f ron ts me in th is case is that 

crucial evidence w h i c h should have been adduced w a s not placed before 

the Court . In the summary of substant ia l fac ts the State disclosed that 

Nontsingiselo Fani had overheard Nosipho tel l ing other chi ldren that the 

accused had raped her. Nonts ingiselo thereaf ter repor ted this to some 25 

eiders. This ev idence, as I have s ta ted , w a s inexpl icably not adduced 

by the State. I am aware tha t the State is not bound by the contents of 
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the summary of substant ia l fac ts . However , the developments involv ing 

Nontsingiselo fo rm a crucial part of the State case. It is an impor tan t link 

in the chain of events . W i t hou t Nonts ing ise lo 's tes t imony the s t rength 

of the State case and the reliabil i ty of the evidence of the other 

w i tnesses was great ly d imin ished. Whi le Nonts ing ise lo 's tes t imony may 5 

not have prov ided cor robora t ion for the actual act of rape it cou ld have 

resulted in the reliabil i ty of Nos ipho 's tes t imony in part icular being 

enhanced. I am left to speculate w h y such crucial evidence has been 

wi thhe ld f rom th is Court . 

The l imited evidence before me cer ta in ly raises a suspic ion tha t the 10 

accused may either have sexual ly inter fered w i t h the compla inant or 

possibly even have raped her. But th is l imited evidence fails to reach 

the requisi te s tandard of proof that the State has the onus to d ischarge. 

Fortunately for the accused suspic ion does not amount to proof beyond 

a reasonable doub t . The evidence does not establ ish tha t the 15 

compla inant , Nosipho Fani, w a s raped, nor even that she was sexual ly 

molested or indecent ly assaul ted. The accused has denied that he raped 

her. This denial the State has fai led to s h o w is false. I f ind no ev idence 

in his c ross-examinat ion by Ms Ncobo w h i c h compels me to conc lude 

that he has lied or tha t he has fabr icated a denial . 20 

I f ind it necessary in this case to record my concern at the qual i ty 

of evidence adduced by the State as we l l as the general presentat ion of 

the State case. No a t tempt w a s made to lead any evidence f r om wh i ch 

it could be establ ished w i t h some degree o f cer ta inty when the alleged 

rape occur red . The evidence adduced was of such a poor qual i ty tha t 25 

it is impossible to conclude whe the r the o f fence occurred on 16 January 

2001 or 9 January 2 0 0 1 or some other da te . Similarly no a t tempt was 
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made to clari fy on w h a t dates the respect ive s ta tements were taken by 

the pol iceman Kawut i f rom the compla inant , Nosipho Fani. Further if it 

was so impor tan t to record that the chi ld A th i had been present w h e n 

Nosipho was raped w h y w a s his evidence not adduced . 

I am left w i t h the uneasy feel ing tha t the State did not believe tha t 5 

it had a suf f ic ient ly s t rong case against the accused to obtain a 

conv ic t ion . Consequent ly the State w a s con ten t to lead a m in imum of 

evidence and hope for the best . 

Prosecut ions should be pursued v igorous ly , but fair ly and w i t h due 

regard for the r ight of the accused to a fair t r ia l . Al l re levant evidence 10 

should be placed before the Court to enable the t ru th to surface and to 

ensure tha t just ice wi l l prevai l . The innocent are ent i t led to be set f ree, 

whi le the gui l ty should be conv ic ted and be appropr iate ly pun ished. 

Where evidence tha t is crucial in a case is not presented the gui l ty may 

very wel l be set f ree. There is concomi tan t l y the danger that an innocent 1 5 

person may be incorrect ly conv ic ted . It br ings the admin is t ra t ion of 

just ice into disrepute where the State case is poor ly invest igated and 

prosecuted in a hal f -hearted manner. 

My cr i t ic ism of h o w th is trial was conduc ted are not d i rected solely 

at the State. It applies equal ly to the defence. The qual i ty of trial 20 

advocacy displayed in the presentat ion of the accused 's defence left 

much to be desi red. Every accused person is ent i t led to legal 

representat ion of a s tandard wh i ch ensures tha t his defence wi l l be 

conduc ted in an exper t manner . It is expected of a legal representat ive 

to art iculate an accused 's defence in unequivocal te rms and to chal lenge 25 

any evidence w h i c h conf l i c ts w i t h the version tha t the accused has 

prov ided to his legal representat ive. A n y fai lure to do so is severely 



16 

Y EBRAHIM : JUDGE BISHO HIGH COURT 20 

prejudicial to an accused person and puts him or her at risk of being 

incorrect ly conv i c ted . I regret to say tha t the standard of trial advocacy 

prov ided in this case fell gravely shor t o f w h a t one wou ld have expec ted . 

Mos t , if not al l , the evidence of the compla inant and the State w i tnesses 

w e n t comple te ly unchal lenged, yet w h e n the accused test i f ied it was 5 

clear tha t he had furn ished inst ruct ions to Mr Mhlaba on var ious issues, 

but these were never canvassed dur ing cross-examinat ion . I must 

express my deep concern at this fai lure on the part of Mr Mh laba since 

it great ly increased the risk of the accused being conv ic ted in the face of 

ev idence wh i ch is far f rom sat is fac tory . Such a s i tuat ion also resul ts in 10 

the admin is t ra t ion of just ice being brought into d isrepute. I t rus t tha t my 

commen ts wi l l not fall on deaf ears. 

A f te r we igh ing up all the ev idence I f ind tha t the State has failed 

to prove the gui l t of the accused beyond a reasonable doub t . In the 

result the accused is found not gui l ty and acqui t ted on the charge of 15 

rape. 


