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CASE NO.: C C 4 0 / 2 0 0 3 

DATE: 14 MAY 2 0 0 3 

In the matter be tween : 

THE STATE 

versus 

MLUNGISI GEGE 

EX TEMPORE JUDGMENT: 

EBRAHIM J : 

This matter was before me earlier today and has s tood d o w n to 

enable me to consider the submissions wh i ch have been placed before 

me and to enable me to arrive at a decision as to h o w this mat ter should 

proceed fgr ther . I have n o w reached a decision in this regard and these 

are my ex tempore reasons for the decision and the order wh ich I 

propose mak ing . 

On 23 October 2 0 0 2 in the Regional Cour t for the Eastern Cape 

Region held at Zwel i tsha the accused, Mlungis i Gege, was conv ic ted of 

the of fence of murder. The conv ic t ion fo l lowed upon a trial in wh i ch the 

accused pleaded not gui l ty . A t the trial the accused w a s represented by 

a legal representat ive, namely, Mr Mbandanzayo. In consequence of the 

conv ic t ion the Regional Magis t ra te, w h o presided over the tr ial , 

commi t ted the accused in terms of sect ion 52(1) of the Criminal Law 

Amendmen t Ac t , No. 105 of 1 9 9 7 , for sentence by the High Court . This 

has resulted in his appearance before this Court today . 

Ms Ncobo w h o appears for the State has placed the record of the 



proceedings in the Regional Court before this Court and has asked that 

it be received by this Court and form part of the record of this Court . The 

record is a t ranscr ibed copy of the proceedings in the court a quo and 

has been cert i f ied by the transcr iber as a t rue and correct copy of the 

original evidence wh i ch was mechanical ly recorded. Mr Mazw i w h o 5 

n o w appears for the accused has not registered any object ion to this and 

has conf i rmed that the aforesaid record may be so received by this Cour t . 

The record was thereupon received and n o w fo rms part of the record of 

the proceedings of this Court . 

Ms Ncobo addressed the Court in regard to the proceedings in the 10 

cour t a quo and submi t ted that the accused had been correct ly conv ic ted 

of murder . However , she said that the evidence did not reveal that the 

murder was planned or premedi ta ted. Furthermore the Regional 

Magist rate has not: indicated w h y the of fence meri ted punishment in 

excess of the jur isdict ion of the Regional Cour t . In fact it appeared that 1 5 

a sentence lesser than that prescr ibed in te rms of sect ion 51 (2)(i) of the 

Criminal Law A m e n d m e n t A c t , 105 of 1997 , wou ld be appropr iate. In 

v iew of th is , she con tended , that the case should be referred back to the 

Regional Magist rate for him to impose sentence. A l ternat ive ly , this 

Court could request the Regional Magist rate to furn ish reasons w h y he 20 

considered the of fence meri ted pun ishment in excess of the jur isdict ion 

of the Regional Court . 

Upon receipt of these reasons this Court could then determine 

whe ther to refer the matter back to the Regional Cour t or it could impose 

sentence itself. Mr Mazw i , whi le not opposed to the State 's proposals, 25 

contended that the accused should have been conv ic ted of culpable 

homic ide and not murder . 



; have considered the submissions made by both Ms Moo bo and Mr 

Mazwi . There is a great deal of meri t in the submiss ions wh i ch Ms 

Ncobo has made and it appears to me that it is advisable that this Court 

should adopt one or other of the causes of act ion she has proposed, i 

say so, since the c i rcumstances relat ing to the commiss ion of the 5 

of fence, of wh i ch the accused has been conv ic ted , do not tend to 

support the conc lus ion that the of fence necessari ly meri ts punishment in 

excess of the jur isd ict ion of the Regional Court . 

I mus t , however , express a w o r d of caut ion tha t this is only my 

prima facie v iew and may have to be reassessed once I have more ful ly 10 

considered all the relevant c i rcumstances, together w i t h any fur ther 

in format ion that may be fo r thcoming f rom the Regional Magist rate and 

counsel for the State and the Defence. 

It is ev ident f rom the record tha t in commi t t i ng the accused for 

sentence by the High Court that the Regional Magist rate has not 15 

indicated w h y he w a s of the opinion tha t the o f fence meri ted pun ishment 

in excess of the jur isdict ion of the Regional Court . In regard to this 

quest ion, all that the Regional Magist rate has said, is the fo l l ow ing : 

"In te rms of sect ion 52(1) of the Criminal Law Amendmen t 

A c t , 1 9 7 7 , Ac t No. 1 05 , 1 977 the proceedings are s topped 20 

and the accused is commi t ted for sentence by the High 

Cour t . " 

Let me observe tha t the c i tat ion of the A c t is incorrect as it should really 

be Criminal Law A m e n d m e n t Ac t No. 105 of 1 9 9 7 , the Regional 

Magistrate has obv ious ly made a mistake in th is regard. 25 

The decis ion to commi t the accused for sentence by the High 

Court is, in my v i ew , d iscret ionary. A Regional Magis t rate is not 



compel led in eacn instance where an accused is conv ic ted of an of fence 

specif ied in Schedule 2 of Criminal Law Amendmen t Ac t , 105 of 1997 

to commi t an accused for sentence by the High Court , The Regional 

Magist rate is required to exercise his d iscret ion judicial ly, tak ing account 

of the c i rcumstances relating to the commiss ion of the of fence and w i t h 5 

due regard to the prescr ibed sentences set out in the said A c t . 

In the c i rcumstances of th is mat ter I do not consider it proper that 

the proceedings before this Court cont inue in the absence of the Regional 

Mag is t ra te 's reasons for his decis ion to commi t the accused for sentence 

by this Court . It f o l l ows f r o m , this too , tha t the cour t at this stage does 10 

not address the quest ion of whe the r the accused was correct ly conv ic ted 

or not and whether the conv ic t ion should stand so that the Court may 

then proceed to the quest ion of imposing sentence upon the accused. 

In my v iew it is proper that this aspect may only be proceeded w i t h once 

this Cour t has received the reasons wh i ch it is request ing f rom the 1 5 

Regional Magis t rate. 

Accord ing ly the Regional Magist rate w h o presided over the 

accused 's trial is required to furn ish to this Court the reasons for his 

invok ing the provis ions of sect ion 52(1 )(b) of Criminal Law A m e n d m e n t 

A c t , 105 of 1997 and, in part icular, w h y he was of the opinion that the 20 

o f fence meri ted pun ishment in excess of the jur isdict ion of the Regional 

Cour t . The Regional Magist rate is requested to provide these reasons 

w i t h o u t delay. Unti l such t ime as the reasons are fo r thcoming the 

proceedings before this Cour t shall s tand over. 

Y EBRAHIM JUDGE BISHO HIGH COURT 


