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EX TEMPORE JUDGMENT: 

EBRAHIM J : 

The accused has been charged w i t h the of fence of rape, in that on 

or about 1 September 2001 and at or near Zone 2, Zwe l i t sha , in the 

distr ict of Zwel i tsha, the accused un lawfu l ly and intent ional ly had sexual 

intercourse w i t h And i swa Davashe, a 6 year old gir l . 

On 3 October 2 0 0 2 before the accused was asked to plead to this 

charge Mr Dukada, w h o appears for the accused, in formed the Court that 

he had not been able to consul t properly w i t h the accused and had been 

unable to ascertain w h a t the accused 's defence was to the charge. 

Mr Dukada stated fur ther that it appeared that at some stage the accused 

had at tended a school for mental ly handicapped chi ldren, but he had not 

been able to ver i fy this or invest igate it fur ther due to a lack of t ime. The 

accused, Mr Dukada said, did not know w h a t he was alleged to have 

done, nor did he know w h y he was here. The accused was also not 

able to comprehend w h a t Mr Dukada 's func t ion was . 

In v iew of this Mr Dukada applied for the accused to be examined 

by a Dt Pentz w h o had previously t reated him for the purpose of 
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establ ishing his mental cond i t ion . Dr Pentz was stat ioned at the Cecilia 

Mak iwane Hospi ta l . The appl icat ion was not opposed by Miss Ncobo 

w h o appears for the State. The Court thereupon ordered that the 

accused be examined by Dr Pentz and postponed the case unti l 28 

October 2 0 0 2 to awai t his report . 

On 28 October 2 0 0 2 a brief report f rom Dr Pentz was handed in 

and this is EXHIBIT "A" . In the report Dr Pentz brief ly out l ined that the 

accused had never at tended school and was mental ly retarded. Dr Pentz 

indicated fur ther that the accused denied that he had raped anyone and 

had said that he had no knowledge of such an incident. It was the 

opinion of Dr Pentz that " the accused was not f i t to give evidence in 

cou r t " . 

Miss Ncobo informed the Court that in v iew of this the State wou ld be 

seeking an order that the accused be commi t ted to Fort England Hospital 

for psychiatr ic observat ion. This was suppor ted by Mr Dukada. 

However , this appl icat ion was to be made later and accord ingly the case 

was postponed unti l 13 December 2 0 0 2 for this purpose. The delay in 

the appl icat ion had been necessi tated as there were no beds available at 

the Fort England Hospi ta l . 

On 13 December 2 0 0 2 Mr Dukada moved an appl icat ion for the 

accused to be commi t ted to the Fort England Hospital for psychiatr ic 

observat ion. This was not opposed by the State. The Court thereupon 

granted an order wh i ch is set out in EXHIBIT "B " , th is order being 

pursuant to the provis ions of sect ion 77 (1 ) , 78(2) and sect ion 79 of the 

Criminal Procedure Ac t . 

In terms of this order t w o psychiatr is ts were to enquire into the 

fo l l ow ing : 
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1. Whether the accused was at the t ime of the commiss ion of the 

alleged o f fence, by reason of mental illness or mental defect , not 

cr iminal ly responsible for the of fences charged; or 

2. If he was so cr iminal ly responsible whether his capaci ty to 

appreciate the wrongfu lness of his act , or to act in accordance 5 

w i t h an appreciat ion of the wrongfu lness of the act , was 

diminished by reason of mental illness or mental de fec t . 

3. Whether the accused is by reason of mental illness or mental 

defect not capable of understanding the cour t proceedings so as 

to make a proper defence. 10 

The case was then postponed unti l 29 January 2 0 0 3 to awai t the report 

f rom the panel of psychiat r is ts . 

On 29 January 2 0 0 3 the mat ter was again postponed unti l 6 

February 2 0 0 3 . On the latter date a report signed by Dr H Erlacher a 

psychiatr is t and Professor C Stones, w h o it has n o w transpired was a 15 

clinical psycholog is t and not a psychiat r is t , was handed in as EXHIBIT 

"C". In terms of the order dated 13 December 2 0 0 2 the accused had 

to be examined by t w o psychiat r is ts . Since Professor Stones, it 

t ranspi red, was a clinical psycholog is t and not a psychiat r is t , as the 

Court had been in formed previously by counsel for the State, the Court 20 

considered it necessary that another psychiat r is t be added to the panel 

and that the reconst i tu ted panel examine the accused. A fur ther order 

was issued and this is set out in EXHIBIT "D" . The case was then 

postponed unti l 17 March 2 0 0 3 . 

On 1 7 March 2 0 0 3 the Court received a report f rom a panel of t w o 25 

psychiatr is ts and the clinical psycholog is t and this is EXHIBIT "E". The 

unanimous f indings of the members of panel were that the accused 
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suf fered f rom w h a t is descr ibed as moderate mental re tardat ion. The 

panel was also unanimously of the v iew that at the t ime of the alleged 

of fence the accused was able to appreciate the wrong fu lness of his act , 

but his abil ity to act in accordance w i th such an appreciat ion was 

diminished due to his s igni f icant ly l imited intel lectual capaci t ies. It was 

also the unanimous v iew of the panel that the accused was not f i t to 

stand tr ial, The panel recommended therefore: 

" tha t he be cert i f ied under sect ion 28 of the Mental Health 

Ac t , and admi t ted to an appropr iate inst i tut ion for fur ther 

care, contro l and t rea tment . " 

However , since the report was very brief and did not expand on any of 

the f indings of the panel the Court considered it necessary that the t w o 

psychiatr is ts and the clinical psycholog is t test i fy and that they ampl i fy 

on their f indings and recommendat ion . For this purpose the case was 

postponed unti l 25 Apri l 2 0 0 3 . 

On 25 Apri l 2 0 0 3 Dr Helmut Erlacher a member of the panel and 

a duly quali f ied medical doc tor and psychiatr is t tes t i f ied. Dr Erlacher 

stated that he held an MBChB degree wh i ch he had obta ined in 1969 at 

the Universi ty of Kingsbrook in Germany. Since 1987 he had been 

registered to pract ice in South Af r ica and f rom 1 January 1997 he 

pract ised exclusively as a psychiat r is t . He was current ly the principal 

psychiatr is t at the Fort England Hospital and its medical super in tendent 

and head of the forensic unit . He handed in a fur ther report , EXHIBIT 

" F " , wh ich supplemented EXHIBIT "E" and in his tes t imony proceeded 

to expand on var ious aspects thereof . 

He said that as a result of the accused 's moderate mental 

retardat ion his !Q, that is his Intel l igence Quot ient , was be tween 4 0 to 
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50. The average for an individual was in the v ic in i ty of a 100 . 

Dr Erlacher said that the accused had great d i f f icu l ty in understanding 

even the simplest of concep ts . Whi le the accused could dist inguish 

be tween night and day he did not have a concept of t ime, nor did he 

know wh ich day of the week it was . The accused could not even 5 

comprehend television programmes. The accused was unable to explain 

his family c i rcumstances or give an account of w h o he w a s . Further the 

accused did not comprehend cour t proceedings, nor did he comprehend 

w h a t wou ld happen to him if he was found gui l ty of the o f fence. He did 

not understand w h y he was in hospital instead of being at home and 10 

appeared to be unhappy about this s i tuat ion. 

In response to a quest ion f rom the Court , Dr Erlacher said that 

there was no indicat ion that the accused was mal inger ing, ie., that he 

was fak ing his mental s tate. In response to a fur ther enquiry f rom the 

Court , Dr Erlacher agreed that it wou ld be advisable that he hold a fur ther 1 5 

short consul ta t ion w i t h the accused for the purpose of establ ishing 

whe ther the accused could comprehend w h a t was meant by him having 

to be inst i tut ional ised in a psychiatr ic hospi ta l . Dr Erlacher also 

conf i rmed that special faci l i t ies were not available for a person w i t h the 

accused 's disabil i t ies and he wou ld have to be kept in the same ward as 20 

psychiatr ic pat ients w i t h far more serious ai lments. He conf i rmed the 

f indings and the conclus ions reached in the repor ts . 

The Court then in formed Dr Erlacher that he wou ld be a l lowed an 

oppor tun i ty to consul t w i t h the accused again and thereaf ter he could 

report his f indings to the Court . Neither Mr Dukada nor Miss Ncobo 25 

posed any quest ions to Dr Erlacher. 

Professor Chr istopher Robin Stones test i f ied that he held a BsC 
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degree and had a PhD f rom Rhodes Universi ty wh i ch he obtained in 

1 9 8 0 . He was a trained clinical psycholog is t and had since 1 9 9 4 been 

the head of the Depar tment of Psychology at Rhodes Univers i ty . He 

also was in part- t ime pract ice. He had examined the accused together 

w i th Dr Erlacher and another psychiatr is t Dr P T Woods . He conf i rmed 5 

that he had reached similar conclus ions to those of Dr Erlacher and 

Dr Woods . The IQ of the accused was be tween 40 to 5 0 . The 

accused did not suffer f rom a mental disease but had an intel lectual 

disabi l i ty. His mental deve lopment was that of a child in the age range 

of 1 0 to 1 2 years. He pointed out , however , that a normal child of that 10 

age had a better understanding of s i tuat ions than the accused. In 

addi t ion such a child wou ld still be developing mental ly whereas the 

accused wou ld not . To put it b lunt ly there was no prospect of any 

mental improvement in so far as the accused was concerned. There 

were mult iple causes for mental re tardat ion. This could have been as a 15 

result of a defect of b i r th, that is an injury, or it could have been caused 

by some genetic defect , a defect in the genes, or an organic injury, that 

is an injury to his brain. He was unable to say w h a t the cause was in so 

far as the accused is concerned. Whi le the accused unders tood that the 

of fence of rape was w r o n g , he was unable to ful ly comprehend w h y this 20 

was so. He could not grasp w h a t a trial meant , nor w h a t a j udgment 

was , nor did he understand the concept of being conv ic ted or acqu i t ted . 

The accused, therefore, had no grasp of the essence of the whole 

cour t process. 

Professor Stones pointed out that the accused 's hormones were 25 

func t ion ing , a l though in a muted sense, that is less intensely that 

someone else's. He also conf i rmed the f indings in the report . He was 



7 

not quest ioned by either Mr Dukada or Miss Ncobo. 

Thereafter Dr Erlacher was recalled to report on his consu l ta t ion 

w i t h the accused. Dr Erlacher conveyed that he was still of the opinion 

that the accused was not f i t to stand tr ia l . The accused wou ld not be 

able to fo l low the proceedings, nor was he in a posi t ion to comprehend 5 

w h a t was tak ing place. 

In regard to t rea tment of the accused he said that this could 

include w h a t he termed behaviour modi f icat ion in respect of the 

accused 's social conduc t . He could also be taught certain basic 

occupat ional ski l ls, but there was no prospect of t reat ing his mental 10 

re tardat ion. Dr Erlacher also stated that his a t tempts to trace the fami ly 

of the accused had been unsuccessfu l . 

On 30 Apri l 2 0 0 3 Dr Peter Tennant Woods test i f ied. He held the 

MBChB degree and was a quali f ied psychiat r is t . He had been in pract ice 

since 1 9 8 7 . He similarly consul ted w i t h the accused and had found that 15 

the accused had sub average intel l igence for someone of his age. His 

abil i ty to reason and understand concepts was impaired. There was 

noth ing or very litt le that could be done to improve the accused 's 

posi t ion as his mental retardat ion was permanent . The accused 's 

mental capaci ty wou ld remain as it is for the rest of his l i fe. A l though 20 

the accused knew that rape was someth ing bad he could not explain 

w h a t rape was . The accused was physiological ly developed and 

therefore had the sex drive of an adul t . It was his opinion that the 

accused posed a danger to young w o m e n and chi ldren. He also ruled 

out that the accused was faking his disabi l i ty. He said that the accused 25 

should not be sent to gaol , but should be inst i tut ional ised in a psychiatr ic 

hospi ta l . If the accused w e n t to gaol there was a risk that the accused 
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could be exploi ted and even harmed and sodomised. He conf i rmed that 

the accused did not understand w h a t cour t proceedings entai led. It was 

the v iew of Dr Woods that the accused could be treated by means of 

medicat ion and behaviour modi f ica t ion for his sexual behaviour. A f e w 

minor quest ions were put to him by Mr 'Dukada , but that conc luded his 5 

evidence. 

This also conc luded the tes t imony of the members of the panel 

w h o had conduc ted the enquiry as ordered by the Court . Their evidence 

conf i rmed that , a l though the accused was able to appreciate the 

wrong fu lness of the of fence of rape, his abil i ty to act in accordance w i t h 1 0 

such an appreciat ion, was diminished due to his s igni f icant ly l imited 

intel lectual capaci t ies. Further in v iew of the moderate mental 

retardat ion f rom wh ich the accused suf fers he was not f i t to stand tr ia l . 

Since the Court had conc luded that the accused was unf i t to stand 

tr ia l , the accused could not be called upon to answer the charge as set 1 5 

out in the ind ic tment . However , the accused in the Cour t ' s v i ew , could 

not simply be ordered to be detained in a psychiatr ic hospital in terms of 

the provis ions of sect ion 77(6)(a)( i) of the Criminal Procedure A c t , 51 of 

1977 w i t hou t the Court having determined whe ther he had in fac t 

commi t ted the of fence or not . For this reason the Court ordered that the 20 

relevant evidence be placed before the Court in regard to the commiss ion 

of the of fence to enable the Court to determine whe ther the accused had 

commi t ted the of fence or not . 

The f i rst w i tness to test i fy in respect of the of fence was the 

compla inant herself, namely A n d i s w a Davashe. She test i f ied th rough an 25 

intermediary, And is iwe Ms indwana and via the closed circui t te levis ion 

faci l i ty . She had no concept ion of w h a t an oath was and accord ing ly 
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she was admonished to speak the t ru th . The fo l low ing is a brief 

summary of her tes t imony : 

She said she was present ly 9 years old and in Grade 1 at a pr imary 

school . She could not recall the date, but on a certain day w h e n she 

w e n t to the toi let a man Polisa fe tched her, p icked her up and carried her 5 

to a shack in the yard and put her on a bed. When he fe tched her f rom 

the toi let she had not yet pulled up her hipster pants and her pant ies. 

These were still around her knees. In the shack he put his tongue in 

her mou th and pulled d o w n the zip at the f ront of his jeans. She says 

he then put his penis in her vag ina. She found this to be painful and 10 

cr ied, but Polisa, as she named h im, closed her mou th w i t h his hand. 

A short whi le later he ran away . She then observed that her mother 

was enter ing the house th rough the k i tchen door and fo l lowed her inside. 

There she related to her mother w h a t Polisa had done to her. Her 

mother then took her to the police stat ion and f rom there she was taken 1 5 

f i rst ly to Grey Hospital and thereaf ter Bisho Hospi ta l . Asked by Miss 

Ncobo whether she could ident i fy Polisa, she said that she was able to 

do so. 

Cross-examined by Mr Dukada she denied that anyone had to ld her 

w h a t to say in cour t . He quest ioned her about whether she had seen a 20 

man 's penis and where it was located. She indicated that she could not 

say where a man 's penis was located and had not seen a penis before. 

Mr Dukada persisted w i t h cross-examinat ion on this aspect and was 

eventual ly curtai led by the Court f rom pursuing this issue any fur ther . 

She also said that she had not discussed the incident w i t h any of her 25 

f r iends. She stated that w h e n Polisa lay on top of her she felt 

someth ing enter ing her vag ina. Asked whether Polisa had moved whi le 
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he was on top of her, she said that he had not . 

In reply to quest ions f rom the Court she said that Polisa had 

previously visi ted their home. On the occasions that he visi ted he did 

not play w i t h anyone. She had not been asked by the police to point 

out Polisa. However , her mother knew w h o Polisa w a s . 5 

Thereafter Miss Ncobo asked A n d i s w a to enter the cour t 

and to point out if Polisa was there. She duly came into cour t and 

pointed out the accused as the person Polisa. 

The mother of the compla inant then test i f ied. She is Boniswa 

Davashe. She stated that the compla inant was present ly 8 years o ld. 10 

She conf i rmed that Polisa had visi ted her home on var ious occas ions. 

On a certain day in September 2 0 0 1 , the exact date she could no longer 

recall , she returned f rom the bu tchery . And i swa had entered the house 

and was cry ing and t rembl ing . A t f i rst A n d i s w a wou ld not speak. She 

then threatened to beat And i swa unless she disclosed w h a t was w r o n g . 1 5 

Thereupon And i swa reported that the accused had inserted his penis in 

her vag ina. She was cry ing when she related th is . Mrs Davashe also 

indicated that when A n d i s w a entered the house she had seen the 

accused running away f rom their premises. A n d i s w a had related to her 

w h a t had occurred and also ment ioned that the accused had put his 20 

tongue in her m o u t h . She then took A n d i s w a to her room to inspect her 

vagina and found that there was a st icky substance on her vag ina. She 

dressed A n d i s w a and took her to the police and f rom there A n d i s w a was 

taken to the Grey Hospital where she was examined and then to the 

Bisho Hospi ta l . She was present when the doctor examined A n d i s w a . 25 

She was of the v iew that And i swa seemed to be alr ight at present. 

Cross-examinat ion revealed that A n d i s w a was cry ing and therefore 
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not able to speak. For this reason the w i tness had to force her to speak. 

She had not washed And i swa after she not iced the st icky substance on 

her vagina. She had also not not iced any bleeding. 

The medical report f rom Grey Hospital was then handed in and is 

EXHIBIT "G" . Mr Dukada consented to the admission of the report and 5 

conveyed that he accepted the f indings and conclus ions there in . 

Dr Zuberu Braimah Elabor test i f ied that he was a quali f ied doc tor . 

He had obtained a MBChB degree in 1 9 8 4 at the Universi ty of Benin in 

Nigeria. He was registered to pract ice as a doctor in South Af r ica and 

had been at Grey Hospital since 1996 . He est imated that he had seen 10 

be tween 10 to 20 rape v ic t ims over this period of t ime. On 1 

September 2001 he examined the compla inant A n d i s w a Davashe and 

completed a medical report , namely EXHIBIT "G" . He had not iced that 

her panties were sl ight ly we t . His examinat ion revealed that there was 

a bruise on her hymen and that the hymen was still in tact . The bruise 15 

was visible to the naked eye. In his opinion the bruise must have been 

caused by a f i rm object , such as for example a man 's penis. 

Cross-examinat ion did not reveal anyth ing of note . 

In reply to quest ions f rom the Court it emerged that a ch i ld 's 

hymen wou ld not necessari ly be perforated or torn w h e n a man inserted 20 

his penis. Whether a perforat ion or tear occurred depended on var ious 

fac tors . These were , for example, the size of the man 's penis; the force 

used; and the hymen itself. In w o m e n and, therefore, in girls as wel l the 

hymen di f fered f rom person to person. It was unl ikely, he said, that the 

bruise had been caused by the child bumping into someth ing . In his 25 

v iew therefore there was either an a t tempt to rape the compla inant or 

she had been raped. 
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This conc luded all the ev idence. 

It is evident f rom the tes t imony of the compla inant and that of her 

mother , Boniswa Davashe and Dr Elabor that A n d i s w a Davashe was 

sexual ly moles ted. It is improbable that the bruise on her hymen could 

have been caused accidental ly. The bruise was as a result of a f i rm 5 

object being inserted in her vagina. The tes t imony of And i swa is that the 

accused had inserted his penis in her vag ina, but had not executed any 

movements thereaf ter . In the opinion of Dr Elabor the bruise could have 

been caused in this manner. 

And i swa was a credible w i tness and I f ind her evidence to be 10 

reliable. She was t ru th fu l and honest in convey ing w h a t had happened 

to her. I believe her s tory . She was also able to ident i fy the accused as 

the person w h o had raped her. 

Her story is corroborated in material respects by her mother and by the 

f indings of Dr Elabor w h o examined her short ly after the incident. In my 1 5 

v iew the evidence establ ishes that the accused inserted his penis in her 

vagina and consequent ly raped her. I am satisf ied that the accused has 

commi t ted the of fence set out in the ind ic tment . 

In the c i rcumstances, on the basjs of the aforesaid evidence and 

the tes t imony of the psychiat r is t Dr H Erlacher and Dr PT Woods and the 20 

clinical psycholog is t Professor CR Stones, the accused must be detained 

in a psychiatr ic hospi ta l . 

Accord ing ly , I make the fo l low ing order: 

In terms of the provis ions of sect ion 77(6)(a)(i) of the Criminal 

Procedure Ac t , 51 of 1977 the accused is to be detained in a psychiatr ic 25 

hospital pending the decision of a Judge in Chambers in terms of sect ion 

47 of the Metal Health Care Ac t , 17 of 2 0 0 2 . 
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