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EX T E M P O R E J U D G M E N T 

E B R A H I M J : 

Th i s t r ia l w a s c o n d u c t e d b e h i n d c l o s e d d o o r s , t h a t is in c a m e r a , 

in t e r m s o f t h e p r o v i s i o n s o f s e c t i o n 1 5 3 ( 3 ) ( a ) o f t h e C r i m i n a l P r o c e d u r e 

A c t , 5 1 o f 1 9 7 7 . T h e a c c u s e d , Bu le lan i J i n g q i , is c h a r g e d w i t h o n e 

c o u n t o f r a p e . T h e i n d i c t m e n t s p e c i f i e s t h e c h a r g e in t h e f o l l o w i n g 

t e r m s : 

" I N T H A T d u r i n g t h e p e r i o d D e c e m b e r 2 0 0 1 a n d J a n u a r y 

2 0 0 2 , a n d a t or near P a k a m i s a , Z w e l i t s h a , in t h e d i s t r i c t o f 

Z w e l i t s h a , t h e a c c u s e d d id u n l a w f u l l y a n d i n t e n t i o n a l l y h a v e 

s e x u a l i n t e r c o u r s e o n t h r e e o c c a s i o n s w i t h N O N T O M B I 

B O Z O a 9 y e a r o l d f e m a l e c h i l d , w i t h o u t he r c o n s e n t . " 

T h e a c c u s e d p l e a d e d n o t g u i l t y t o t h i s c h a r g e . In t e r m s o f s e c t i o n 

1 1 5 ( 1 ) o f t h e C r i m i n a l P r o c e d u r e A c t , 51 o f 1 9 7 7 M r M a n j e z i w h o 

a p p e a r s f o r t h e a c c u s e d i n f o r m e d t h e C o u r t t h a t t h e a c c u s e d e l e c t e d n o t 

t o m a k e a s t a t e m e n t i n d i c a t i n g t h e bas i s o f h is d e f e n c e , s a v e t o s a y t h a t 

he d e n i e d h a v i n g s e x u a l i n t e r c o u r s e w i t h t h e v i c t i m . T h i s w a s c o n f i r m e d 

by t h e a c c u s e d . 

IN T H E H ' G H C O U R T 

(B ISHO) 

C A S E N O . : C C 4 5 / 2 0 0 2 

D A T E : 3 0 A U G U S T 2 0 0 2 

In t h e m a t t e r b e t w e e n : 

T H E S T A T E 

v e r s u s 

B U L E L A N I J I N G Q I 



M r s De K o c k , w h o p r o s e c u t e s o n b e h a l f o f t h e S l a t e " h e r e a f t e r 

app l i ed in t e r m s o f s e c t i o n 1 7 0 A o f t h e C r i m i n a l p r o c e d u r e A c t fo r an 

i n t e r m e d i a r y t o be a p p o i n t e d so t h a t t h e v i c t i m c o u l d t e s t i f y t n r o u g h he r . 

A n d , f u r t h e r , in t e r m s o f s e c t i o n 1 5 8 o f t h e C r i m i n a l P r o c e d u r e A c t f o r 

t h e v i c t i m to t e s t i f y b y m e a n s o f a c l o s e d c i r c u i t t e l e v i s i o n f a c i l i t y . M r 5 

M a n j e z i d id n o t o b j e c t t o e i t he r o f t h e s e a p p l i c a t i o n s and b o t h w e r e 

g r a n t e d . 

M s A n d i s i w e N s i n d w a n a a r e g i s t e r e d s o c i a l w o r k e r and c o m p e t e n t 

t o a c t as an i n t e r m e d i a r y w a s t h e r e u p o n a p p o i n t e d t o d o s o . 

T h e a l l e g e d v i c t i m N o n t o m b i Bozo w a s ca l l ed t o t e s t i f y . S i n c e 10 

s h e w a s o n l y 9 y e a r s o ld t h e C o u r t c o n d u c t e d an e n q u i r y t o e s t a b l i s h 

w h e t h e r she c o u l d d i s t i n g u i s h b e t w e e n t h e t r u t h a n d a lie a n d t h e 

c o n s e q u e n c e s o f t e l l i n g a l ie. She w a s f o u n d t o be a c o m p e t e n t 

w i t n e s s , b u t as s h e d i d n o t c o m p r e h e n d w h a t w a s m e a n t by an o a t h t h e 

C o u r t a d m o n i s h e d her t o s p e a k t h e t r u t h . 1 5 

She t e s t i f i e d t h a t o n a p a r t i c u l a r d a y w h i l s t s h e a n d a f e w f r i e n d , 

n a m e l y S i p o s e t h u , L i n d i w e , Z u k i s w a a n d N o n s a m o w e r e g a m b l i n g w i t h 

c a r d s a p e r s o n w h o m s h e ca l l ed K a m a y o ca l l ed he r . She c o u l d n o t 

r e m e m b e r w h e n it w a s , e x c e p t t h a t it w a s a M o n d a y in D e c e m b e r las t 

y e a r , t h a t is 2 0 0 1 . S h e d id n o t r e s p o n d t o t h e ca l l i m m e d i a t e l y b u t her 2 0 

f r i e n d Z u k i s w a t o l d her t o go t o f i n d o u t w h y she w a s b e i n g c a l l e d . 

K a m a y o t h e n c a m e t o her a n d l i f t ed he r u p a n d sa id t h a t s h e m u s t 

a c c o m p a n y h i m t o t h e s u p e r m a r k e t t o b u y s k i n s . T h i s she d i d . O n 

r e t u r n i n g to her h o m e , a n d w h e n t h e y w e r e n e x t t o i t , K a m a y o sa id t h a t 

she s h o u l d g o w i t h h i m as he w a n t e d t o s e n d her s o m e w h e r e . She 2 5 

a g a i n a c c o m p a n i e d h i m a n d t h e y w e n t t o h is s h a c k a n d e n t e r e d i t . 

K a m a y o c l o s e d t h e d o o r a n d l o c k e d i t . He t o l d her t o g e t on t h e b e d , b u t 
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she r e f u s e d . He t h e n d r a g g e d her a n d m a d e her iie o n her b a c k o n t he 

bed a n d t o o k o f f her p a n t i e s . He a lso u n d r e s s e d , o p e n e d her t h i g h s and 

lay o n t o p o f he r . He i n s e r t e d h is pen i s in her a n d m o v e d h is b u t t o c k s 

b a c k a n d f o r t h . W h e n he w a s f i n i s h e d he w i p e d her v a g i n a w i t h a w h i t e 

w a s h i n g t o w e l a n d p u t her p a n t i e s b a c k o n . He a lso d r e s s e d a n d t o l d 5 

her t o g o h o m e t h r e a t e n i n g to s t a b a n d ki l l her if s h e t o l d a n y o n e . 

D e s p i t e t h i s s h e d id te l l s o m e o n e . 

T h e f o l l o w i n g d a y , a T u e s d a y , K a m a y o a g a i n f e t c h e d he r . She 

c o u l d n o t r e m e m b e r w h e r e s h e w a s w h e n t h i s o c c u r r e d , b u t he t o o k her 

t o h is s h a c k o n c e m o r e . T h e r e he ca l l ed her t o h i m , b u t s h e r e f u s e d . He 1 0 

t h e n u n d r e s s e d her a n d a g a i n m a d e her lie o n her b a c k o n t h e b e d . He 

a g a i n o p e n e d her t h i g h s a n d i n s e r t e d h is p e n i s in he r a n d m o v e d his 

b u t t o c k s b a c k a n d f o r t h . W h e n he w a s f i n i s h e d he w i p e d her w i t h t h e 

s a m e w a s h i n g t o w e l he h a d u s e d o n t h e p r e v i o u s o c c a s i o n . He t h e n 

o p e n e d t h e d o o r a n d t o l d her t o g o , b u t d i d n o t t h r e a t e n her a g a i n . She 1 5 

s a y s t h a t w h a t he h a d d o n e t o her w a s p a i n f u l . 

O n F r iday o f t h e s a m e w e e k she w a s a t h o m e w i t h her m o t h e r and 

L w a n d o a n d M e s h w a . K a m a y o a r r i v e d a n d s p o k e t o her m o t h e r w h o 

t h e n a s k e d her w h e r e he w a s g o i n g t o t a k e he r , t h a t is N o n t o m b i , as it 

w a s e v e n i n g . K a m a y o rep l i ed t h a t he w a n t e d t o s e n d her t o Z i k e l a ' s 2 0 

h o m e t o b u y t e a b a g s . She a c c o m p a n i e d K a m a y o , b u t i n s t e a d o f t h e m 

g o i n g t o Z i k e l a ' s h o u s e t h e y w e n t in a n o t h e r d i r e c t i o n . Near t h e h o m e 

o f N o m a l e z i w a s a f ie ld a n d he d r a g g e d he r t o it a n d m a d e her lie o n t h e 

g r o u n d o n her b a c k . T h i s w a s near t o N o n s i s w e ' s p l a c e . He t o o k o f f 

her p a n t i e s , l o w e r e d h is p a n t s t o h is k n e e s , o p e n e d her t h i g h s a n d 2 5 

i n s e r t e d h is p e n i s in he r a n d m o v e d h is b u t t o c k s b a c k a n d f o r t h . 

A f t e r w a r d s he t o o k an i t e m o f c l o t h i n g s im i la r t o a j a c k e t a n d w i p e d her . 
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T h e y r e t u r n e d to her h o m e w h e r e he t o l d her m o t h e r t h a t he hac 

b r o u g h t her b a c k . She d id no t te l l he r m o t h e r w h a t had h a p p e n e d 

b e c a u s e o f h is p r e v i o u s t h r e a t to kil l he r . She e v e n t u a l l y t o l d L w a n d o 

and S i p o s e t h u w h o w a s a lso k n o w n as T e t i s e , b u t c o u l d n o t r e m e m b e r 

w h e n she d id s o . She t h e n sa id t h a t s h e h a d t o l d t h e m t h e f o l l o w i n g d a y 5 

and t h e y in t u r n t o l d N o z a k h e w h o t o l d he r m o t h e r . A t f i r s t her m o t h e r 

w a n t e d t o g o t o K a m a y o , b u t t h e n sa id t h a t t h e y s h o u l d n o t g o as he h a d 

a b u s h k n i f e . N o z a k h e t e l e p h o n e d a p o l i c e m a n , n a m e d W i t b o o i , w h o 

a r r i v e d a n d t o o k t h e m to K a m a y o ' s h o m e . T h e r e a f t e r she w a s t a k e n to 

t h e po l i ce s t a t i o n a n d t o a d o c t o r w h o e x a m i n e d he r . 10 

N o n t o m b i w a s e x t e n s i v e l y c r o s s - e x a m i n e d b y M r M a n j e z i . F r o m 

th i s it e m e r g e d t h a t t h e p e r s o n K a m a y o w a s t h e a c c u s e d a n d t h a t he 

w a s a c t u a l l y k n o w n as K a m a y i . T h e f i r s t i n c i d e n t h a d o c c u r r e d d u r i n g 

t h e d a y . She c o u l d n o t r e m e m b e r if s h e h a d a s k e d t h e a c c u s e d w h y she 

h a d to a c c o m p a n y h i m t o t h e s u p e r m a r k e t . He t o l d her he w a s g o i n g t o 1 5 

b u y c h i c k e n s k i n s . She d id n o t w a n t t o g o w i t h h i m , b u t c o u l d n o t 

e x p l a i n w h y s h e d id n o t te l l h i m t h i s . She c o u l d n o t reca l l if he h a d 

t h r e a t e n e d he r or f o r c e d her t o g o w i t h h i m . A t t h e s u p e r m a r k e t she 

w a i t e d o u t s i d e w h i l e t h e a c c u s e d w e n t i ns ide to p u r c h a s e t h e c h i c k e n 

s k i n s . W h e n he c a m e o u t he d id n o t s a y a n y t h i n g a n d s h e j u s t f o l l o w e d 2 0 

h i m . W h e n t h e y w e r e c l o s e t o her h o m e he sa id s h e s h o u l d go w i t h h i m 

as he w a n t e d t o s e n d her s o m e w h e r e . S h e w e n t w i t h h i m a n d t h e y w e n t 

t o his s h a c k . W h e n he t o l d her t o e n t e r she a s k e d w h y she h a d t o d o 

s o , b u t she c o u l d n o t n o w r e m e m b e r h is r e p l y . A f t e r c l o s i n g t h e d o o r he 

t o l d her t o t a k e o f f her p a n t i e s . W h e n she r e f u s e d t o d o s o , he t o o k it 2 5 

o f f . She c o u l d n o t r e m e m b e r if he l i f t ed her o n t o t h e b e d . He t o l d her 

t o lie o n her b a c k a n d f o r c e d her t h i g h s o p e n w i t h h is h a n d s in s p i t e o f 



her r e s i s t i n g t h i s , in t h e p r o c e s s he h u r t her t h i g h s . He h a d u n d r e s s e d 

and t h e n f o r c i b l y i n s e r t e d h is p e n i s in her w n i l e l y i n g o n t o p o f her . It 

A/as t h e f i r s t t i m e t h i s had h a p p e n e a t o he r . A f t e r w a r d s he w i p e d her 

v a g i n a a n d she c o u l d fee l t h a t it w a s w e t . W h e n s h e le f t t h e s h a c k she 

nad her p a n t i e s o n . She o n l y t o l d L w a n d o a n d S i p o s e t h u w h a t had 5 

H a p p e n e d t o her a f t e r t h e t h i r d o c c a s i o n a n d in sp i t e o f t h e a c c u s e d ' s 

t h r e a t t o kill he r . 

Q u e s t i o n e d a b o u t t h e s e c o n d o c c a s i o n she sa id t h a t s h e c o u l d n o t 

reca l l w h e r e she w a s w h e n t h e a c c u s e d t o o k her a w a y . She c o u l d a lso 

n o t reca l l if she w a s w i t h a n y o n e a t t h e t i m e , no r w h a t t i m e o f d a y it 1 0 

w a s . She r e m e m b e r s t h a t he t o o k he r t o h is s h a c k a g a i n a n d t o o k o f f 

her p a n t i e s b u t s h e w a s n o t s u r e o f t h i s . She c o u l d n o t reca l l a n y t h i n g 

in r e g a r d t o t h e s e c o n d o c c a s i o n . 

T h e t h i r d o c c a s i o n w a s d u r i n g t h e e v e n i n g . He t o l d her m o t h e r he 

w a n t e d t o s e n d he r t o h is g i r l f r i e n d . L w a n d o a n d M e s h w a w e r e p r e s e n t , 15 

L w a n d o w a s o l d e r t h a n he r , b u t her m o t h e r d id n o t s u g g e s t t h a t L w a n d o 

g o i n s t e a d o f he r . T h e a c c u s e d t h e n d r a g g e d her o n t o t h e f i e l d a n d 

m a d e her lie o n t h e g r a s s , b u t she c o u l d n o t reca l l h o w t h i s o c c u r r e d . 

A f t e r w a r d s w h e n he w i p e d her v a g i n a he u s e d an a r t i c l e o f c l o t h i n g t h a t 

a p p e a r e d to be a j a c k e t a n d w h i c h he h a d w o r n . T h e t h i r d o c c a s i o n w a s 2 0 

a lso in D e c e m b e r . He d id n o t t h r e a t e n her t h e n . She c o u l d n o t reca l l if 

her m o t h e r a s k e d her u p o n her r e t u r n w h e r e t h e a c c u s e d h a d s e n t he r . 

She d e n i e d h a v i n g a b o y f r i e n d , b u t a d m i t t e d t h a t s h e h a d s l e p t at a 

f r i e n d ' s h o u s e o n o n e o c c a s i o n . T h e a c c u s e d w a s l y i n g if he c l a i m e d 

t h a t he n e v e r t o o k her t o t h e s u p e r m a r k e t or h is s h a c k , or t h a t he n e v e r 2 5 

h a d s e x u a l i n t e r c o u r s e w i t h he r . T h e a c c u s e d h a d n o t c o m e to her 

h o m e d u r i n g t h e d a y t o f e t c h he r b u t it w a s in t h e e v e n i n g . He a lso d id 
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no t s e n d her to h is g i r l f r i e n d , N o n s i k e l e l c ' s h o u s e . She a d m i t t e d chat her 

m o t h e r n e v e r a s k e d her w h a t t he a c c u s e d h a d d o n e t o her . 

in rep l y t o q u e s t i o n s f r o m t h e C o u r t she sa id t h a t she h a d a g c c d 

r e l a t i o n s h i p w i t h her m o t h e r . She a l w a y s t o l d her m o t h e r if s o m e t h i n g 

h a p p e n e d t o he r . B u t she d id n o t te l l her o f t h e s e e v e n t s as t h e a c c u s e d 5 

h a d t h r e a t e n e d t o kil l he r . S i p o s e t h u h a d a s k e d her o n t h e S a t u r d a y 

w h a t h a d h a p p e n e d t o her , she d id n o t k n o w w h y S i p o s e t h u a s k e d he r . 

A f t e r t h e f i r s t o c c a s i o n she h a d w a s h e d h e r s e l f w h e n she a r r i v e d h o m e . 

She t h e n p u t her c l o t h e s as ide a n d w a s h e d t h e m h e r s e l f . S h e d id t h e 

s a m e af ter t h e s e c o n d a n d t h i r d o c c a s i o n s . It w a s o n l y w i t h t h e f i r s t 1 0 

o c c a s i o n t h a t s h e n o t i c e d a w h i t e w a t e r l ike m a r k o n her p a n t i e s . W h e n 

t h e a c c u s e d f e t c h e d he r at her h o m e her m o t h e r h a d sa id it w a s t o la te 

fo r her t o go o u t , b u t t h e n st i l l a l l o w e d her t o g o . O n her r e t u r n her 

m o t h e r a s k e d he r w h e r e t h e y had g o n e a n d s h e t o l d her m o t h e r t h a t he 

h a d s e n t her t o N o n s i k e l e l o . T h e a c c u s e d h a d t o l d her t o say t h i s . She 15 

a lso sa id t h a t he s e n t her t o b u y t e a b a g s . O n e a c h o c c a s i o n s h e w a s 

ab le t o w a l k h o m e , b u t c o u l d no t w a l k n o r m a l l y as it w a s p a i n f u l . A f t e r 

she t o l d her f r i e n d s w h a t h a d o c c u r r e d t h e y t o l d F e z e k a . S h e t h e n t o l d 

Fezeka t h a t t h e a c c u s e d h a d r a p e d he r . She c o u l d , h o w e v e r , n o t e x p l a i n 

t o t h e C o u r t w h a t t h e w o r d rape m e a n t . S h e , L w a n d o a n d S i p o s e t h u 2 0 

w e r e s i t t i n g o n t h e k i t c h e n s t e p s w h e n F e z e k a c o n v e y e d t h i s t o her 

m o t h e r . A l l t h r e e i n c i d e n t s o c c u r r e d in D e c e m b e r 2 0 0 1 a n d in o n e w e e k . 

She k n e w C h r i s t m a s w a s o n 2 5 D e c e m b e r , b u t c o u l d n o t s a y if t h e s e 

i n c i d e n t s o c c u r r e d b e f o r e or a f t e r C h r i s t m a s . S h e c o u l d a lso n o t reca l l 

w h e n t h e d o c t o r e x a m i n e d he r . 2 5 

N o n a y i s i Bozo t e s t i f i e d t h a t she w a s t h e g r a n d m o t h e r o f t h e v i c t i m 

a n d t h e p e r s o n t o w h o m N o n t o m b i r e f e r r e d t o as her m o t h e r . A l t h o u g h 



she c a n n c i reca l l t h e d a t e s h e d o e s reca l l t h a t o n a F r i day e v e n i n g the 

a c c u s e o c a m e to her h o m e a n d a s k e d if he c o u l d use N o n t o m b i t o run an 

e r r a n d . S h e , t h a t ; s t h e w i t n e s s , w a s in b e d a l r e a d y a n d at f i r s t r e f u s e d 

as it w a s n i g h t t i m e , b u t t h e n a l l o w e d N o n t o m b i t o g o . A l i t t le l a t e r t h e 

a c c u s e d b r o u g h t N o n t o m b i b a c k w h o t h e n u n d r e s s e d a n d w e n t t o b e d . 5 

She d id n o t n o t i c e a n y t h i n g u n u s u a l un t i l t h e n e x t d a y . She s a w t h a t 

N o n t o m b i had d i f f i c u l t y in w a l k i n g a n d her e y e s w e r e d a r k , b u t she d id 

n o t ask her w h a t w a s w r o n g w i t h he r . La te r T e t i s e c a m e t o her w i t h 

N o n t o m b i a n d a s k e d N o n t o m b i t o e x p l a i n w h a t h a d h a p p e n e d . N o n t o m b i 

c r i ed a n d Fezeka t h e n t h r e a t e n e d her a n d t o l d her t o r e s p o n d t o T e t i s e ' s 1 0 

r e q u e s t . N o n t o m b i t h e n r e l a t e d t h a t t h e a c c u s e d h a d t a k e n he r t o h is 

h o u s e a n d t h e f ie ld and h a d s e x u a l i n t e r c o u r s e w i t h he r . She a lso sa id 

t h a t he h a d t o l d her he w o u l d kil l her if s h e t o l d a n y o n e . N o n t o m b i sa id 

it h a d o c c u r r e d t w i c e . T h e w i t n e s s t h o u g h t t h e t h i r d o c c a s i o n w a s 

w h e n he f e t c h e d her in t h e e v e n i n g . She t h e n laid a c h a r g e w i t h t h e 15 

p o l i c e . 

D u r i n g c r o s s - e x a m i n a t i o n she sa id i t w a s ea r l y o n t h e S a t u r d a y 

m o r n i n g t h a t she n o t i c e d t h a t N o n t o m b i h a d d i f f i c u l t y in w a l k i n g . She 

n o w c l a i m e d t h a t she h a d a s k e d N o n t o m b i a b o u t t h i s , b u t N o n t o m b i t h e n 

c r i e d . Th i s o c c u r r e d a f t e r t h e y h a d r e t u r n e d f r o m T e t i s e ' s h o m e . 2 0 

T e t i s e ' s c o r r e c t n a m e w a s S i p o s e t h u . W h e n it w a s p u t t o her t h a t 

N o n t o m b i t e s t i f i e d t h a t s h e h a d n o t t o l d he r , s h e sa id t h a t N o n t o m b i 

r ep l i ed w h e n Fezeka q u e s t i o n e d he r . She d e n i e d t h a t s h e w a s i n f o r m e d 

o f t h e i n c i d e n t b y F e z e k a . W h e n t h e a c c u s e d a p p r o a c h e d her a n d sa id 

he w a n t e d to s e n d N o n t o m b i s o m e w h e r e s h e h a d n o t t h o u g h t o f s e n d i n g 2 5 

L w a n d o a l t h o u g h he w a s o l d e r a n d a b o y . She d e n i e d t h a t t h i s o c c u r r e d 

d u r i n g t h e d a y . A l s o t h e a c c u s e d h a d n o t w a i t e d w i t h he r f o r N o n t o m b i 
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tj r e t u r n . She k n e w N o n s i k e l e l o w a s t h e a c c u s e d ' s g i r l f r i e n d . Her 

c : 3 u c u t e r s N o z a k h e a n d N o m a t h u w e r e n o t p r e s e n t w n e n t h e a c c u s e c 

c a m e to f e t c h N o n t o m b i . 

R e p l y i n g t o t he C o u r t ' s q u e s t i o n s s h e sa id it w a s a b o u t 7 p m 

w h e n t h e a c c u s e d a r r i v e d . N o n t o m b i h a d n o t g o n e t o bed y e t . S h e 5 

c o u l d n o t say w h e t h e r or n o t N o n t o m b i w a s w i l l i n g t o g o w i t h t h e 

a c c u s e d . Her d a u g h t e r N o z a k h e t o o k N o n t o m b i t o t h e d o c t o r b u t s h e 

c o u l d n o t r e m e m b e r w h e n t h i s w a s . N o n t o m b i h a d sa id t h a t t h e a c c u s e d 

h a d o n o n e o c c a s i o n t a k e n her t o a f i e l d , b u t t h e n i g h t t h a t he f e t c h e d 

her he t o o k her t o h is h o m e . She h a d n o t n o t i c e d o n a n y p r e v i o u s 1 0 

o c c a s i o n t h a t N o n t o m b i w a l k e d w i t h d i f f i c u l t y . 

S i p o s e t h u M p a h l a , 1 4 y e a r s o l d , a l so t e s t i f i e d a f t e r t h e C o u r t h a d 

e n q u i r e d i n t o w h e t h e r she u n d e r s t o o d t h e d i f f e r e n c e b e t w e e n t h e t r u t h 

a n d a lie a n d t h e c o n s e q u e n c e s o f t e l l i n g a l ie . She a lso d id no t 

c o m p r e h e n d w h a t an o a t h w a s a n d she w a s t h e n a d m o n i s h e d t o te l l t h e 1 5 

t r u t h . She w a s N o n t o m b i ' s f r i e n d a n d k n e w t h e a c c u s e d . S h e 

r e m e m b e r s an o c c a s i o n o n a W e d n e s d a y w h e n t h e a c c u s e d a p p r o a c h e d 

t h e m w h i l e t h e y w e r e p l a y i n g c a r d s . He ca l l ed N o n t o m b i a n d w h e n s h e 

d id n o t g o t o h i m he c a m e t o her a n d l i f t ed he r t o he r f e e t . He t h e n 

w a l k e d a w a y w i t h he r h o l d i n g her h a n d . La te r N o n t o m b i r e t u r n e d o n her 2 0 

o w n , b u t t h e y d id n o t ask her w h e r e s h e h a d b e e n . She d id n o t n o t i c e 

a n y t h i n g d i f f e r e n t a b o u t N o n t o m b i . O n T h u r s d a y t h e a c c u s e d aga in 

c a m e t o w h e r e t h e y w e r e p l a y i n g c a r d s a n d c a l l e d N o n t o m b i a n d w a l k e d 

o f f w i t h he r . A f t e r a l o n g t i m e N o n t o m b i r e t u r n e d . S h e o n l y a s k e d her 

o n t h e S a t u r d a y w h e r e she h a d b e e n . S h e rep l i ed t h a t t h e a c c u s e d h a d 2 5 

a s k e d fo r her b r o t h e r S i m p h i w e . N o n t o m b i a p p e a r e d t o be du l l a n d d id 

n o t w a n t t o d o a n y t h i n g . She s e e m e d t o be in l o w sp i r i t s a n d c r i e d . 



^ • z o c e t h u rhsr , ;o ld Fezeka a n d ;h;?r33fter M c n t c m b i t o i c t h e m t n a t th? 

- .caused n a d t a k e n her to his h o u s e l o c k e d her i n s i d e , u n d r e s s z-d her er.c. 

n s e r t e d h is pen i? in he r . T h i s h a d h a p p e n e d c n W e d n e s d a y , T h u r s d a y 

and F r i day . S i p o s e t h u t h e n sa id t h a t N o n t o m b i t o l d t h e m she w a s t a k e n 

to t h e a c c u s e d ' s s h a c k t w i c e a n d o n c e t o a f i e l d . O n t h e f i r s t o c c a s i o n 5 

he t o o k her t o a f i e ld a f t e r he h a d sa id he w a s t a k i n g he r t o a 

s u p e r m a r k e t . O n t h e t h i r d o c c a s i o n w h e n he f e t c h e d her at h o m e he 

t o o k her t o h is h o u s e . F e z e k a t h e n t o l d N o n t o m b i ' s g r a n d m o t h e r , b u t t h e 

w i t n e s s w a s n o t p r e s e n t w h e n t h i s t o o k p l a c e . 

C r o s s - e x a m i n a t i o n r e v e a l e d t h a t s h e s p o k e t o N o n t o m b i w h i l e t h e y 1 0 

w e r e g o i n g t o S i z w e ' s h o u s e . N o n t o m b i d i d n o t r e p l y b u t c r i e d . W h e n 

t h e y r e t u r n e d t o N o n t o m b i ' s h o m e s h e r e p o r t e d t o he r g r a n d m o t h e r o n 

the i r e r r a n d , b u t d i d n o t te l l he r t h a t N o n t o m b i h a d c r i e d . W h e n 

N o n t o m b i t o ld F e z e k a she d i d n o t say w h a t h a p p e n e d o n t h e s e c o n d a n d 

t h i r d o c c a s i o n s , w h e n F e z e k a a s k e d her w h e r e he h a d t a k e n he r o n t h e 1 5 

s e c o n d o c c a s i o n s h e sa id it w a s to a f i e l d . T h i s a l so h a p p e n e d o n t h e 

t h i r d o c c a s i o n . He h a d o n l y t a k e n her t o h is s h a c k o n c e . 

In r ep l y t o t h e C o u r t ' s q u e s t i o n s she sa id t h a t w h e n N o n t o m b i 

r e t u r n e d o n t h e f i rs t o c c a s i o n s h e d id n o t n o t i c e a n y t h i n g u n u s u a l a b o u t 2 0 

he r . O n t h e s e c o n d o c c a s i o n s h e o n l y a p p e a r e d t o be du l l a n d d id n o t 

w a n t t o s p e a k . O n t h e S a t u r d a y N o n t o m b i d i d n o t c o m p l a i n t h a t she h a d 

d i f f i c u l t y in w a l k i n g . 

N o z a k h e L i g w a t e s t i f i e d t h a t she w a s N o n t o m b i ' s a u n t . She w a s 

p r e s e n t o n t h e S a t u r d a y w h e n T e t i s e t o l d N o n t o m b i t o te l l t h e m w h a t 2 5 

h a d h a p p e n e d . W h e n N o n t o m b i w o u l d n o t s p e a k F e z e k a t h r e a t e n e d t o 

p u n i s h he r if s h e d id n o t te l l t h e m . N o n t o m b i t h e n r e l a t e d t h a t t h e 
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a c c u s e d had f e t c h e d her w h i l s t she w a s p l a y i n g c a r d s w i t h her f r iend- : 

v.nd t a k e n her to h is h o m e . T h e r e he u n d r e s s e d he r and i n s e r t e d h s 

pen i s in her . A f t e r w a r d s he w i p e d her a n d t o l d her t o g o . Th i s o c c u r r e d 

on a W e d n e s d a y in t h e las t w e e k in D e c e m b e r 2 0 0 1 . O n t h e T h u r s d a y 

he a g a i n f e t c h e d he r w h i l s t she w a s p l a y i n g c a r d s . O n c e m o r e he t o o k 5 

her t o h is h o m e , u n d r e s s e d her a n d i n s e r t e d h is p e n i s in he r . T h i s t i m e 

he p l a c e d a b ig k n i f e n e x t t o her a n d sa id he w o u l d s t a b a n d kil l her if 

she t o l d s o m e o n e . T h e t h i r d t i m e he f e t c h e d her a t h o m e d u r i n g t h e 

e v e n i n g a f te r s u p p e r . He t o l d her t o a c c o m p a n y h i m t o t h e s h o p b u t 

t h e n t o o k her t o a f i e l d . T h e r e he u n d r e s s e d her a n d i n s e r t e d h is p e n i s 1 0 

in her . A f t e r w a r d s he w i p e d her w i t h a T - s h i r t t h a t he w a s w e a r i n g a n d 

t h e n t o o k her b a c k h o m e . She a n d N o m a t h u h a d t a k e n N o n t o m b i t o be 

e x a m i n e d by t h e d o c t o r . 

It e m e r g e d d u r i n g c r o s s - e x a m i n a t i o n t h a t F e z e k a h a d t h r e a t e n e d 

to b e a t N o n t o m b i w h e n she r e f u s e d t o t a l k . N o z a k h e sa id s h e a s k e d 15 

N o n t o m b i if s h e h a d b e e n r a p e d or b e a t e n , e v e n t h o u g h t h e r e w a s 

n o t h i n g t o i n d i c a t e t h a t t h i s h a d h a p p e n e d . She o n l y a p p e a r e d t o be du l l 

a n d her e y e s w e r e r e d . It l o o k e d as if s h e w a n t e d to s l e e p . S h e d id n o t 

ask N o n t o m b i w h e t h e r s h e w a s i l l . 

In rep l y t o t h e C o u r t ' s q u e s t i o n s s h e sa id s h e h a d n o t n o t i c e d 2 0 

a n y t h i n g p h y s i c a l l y w r o n g w i t h N o n t o m b i . T h e y d id n o t g o t o t h e po l i ce 

o n t h e S a t u r d a y as t h e y d id n o t h a v e t h e m o n e y t o d o s o . F e z e k a o n l y 

t e l e p h o n e d t h e p o l i c e o n t h e M o n d a y . F e z e k a d i d n o t t e l e p h o n e o n t h e 

S a t u r d a y as s h e w e n t t o M d a n t s a n e . S o m e o n e h a d t a k e n he r t h e r e b y 

ca r . T h e y d id n o t t e l e p h o n e o n t h e S u n d a y as F e z e k a w a s b u s y . She 2 5 

d id n o t t h i n k o f d o i n g so as Fezeka h a d sa id she w o u l d t e l e p h o n e o n 

M o n d a y . She t h e n sa id t h a t Fezeka h a d sa id t h a t s h e w o u l d t e l e p h o n e 
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<:n the S a t u r d a y , bu t r e t u r n e d t o o 'a te f r o m M a a n t s a n e to d c s o . 

Cr O C H a r b o r a q u a l i f i e d m e d i c a l p r a c t i t i o n e r t e s t i f i e d t h a t he had 

b e e n in p r a c t i c e s i n c e 1 9 8 5 . He o f t e n e x a m i n e d c h i l d r e n w h o h a d b e e n 

t a p e d . On a v e r a g e at l eas t t w o c a s e s a w e e k . O n 8 J a n u a r y 2 0 0 1 he 

e x a m i n e d N o n t o m b i a n d r e c o r d e d h is f i n d i n g s in E X H I B I T " A " . T h e s e 5 

A/ere t h a t t h e r e w a s n o i n d i c a t i o n o f s e x u a l m a t u r i t y a n d s h e h a d no 

e x t e r n a l w o u n d s . Her v u l v a s h o w e d s i g n s o f f r i c t i o n . It w a s r e d d i s h 

a n d s w o l l e n . Th i s t y p e o f i n j u r y w a s u s u a l l y c a u s e d b y s o m e t h i n g 

r u b b i n g b e t w e e n t h e t h i g h s a n d w o u l d h a v e b e e n i n v o l u n t a r i l y , in o t h e r 

w o r d s it w a s n o t a w o u n d t h a t she i n f l i c t e d o n h e r s e l f . A l s o it w a s n o t 1 0 

c a u s e d by a s h a r p i n s t r u m e n t . T h e r e w e r e a lso c l e f s in t h r e e p l aces 

w h i c h i n d i c a t e d t h a t t h e w o u n d s w e r e less t h a n 4 8 t o 9 6 h o u r s o l d . Her 

h y m e n w a s n o t i n t a c t . S h e w o u l d h a v e s u f f e r e d p a i n a n d w a l k e d w i t h 

d i f f i c u l t y . She w o u l d n o t h a v e b e e n ab le t o c o n c e a l t h i s . 

D u r i n g c r o s s - e x a m i n a t i o n Dr H a r b o r s t a t e d t h a t in t h e in i t ia l p e r i o d 1 5 

s h e w o u l d h a v e b led f r o m t h e i n ju r i es . It w a s r e a s o n a b l e t o e x p e c t t h a t 

t h e b l e e d i n g w o u l d h a v e s t a i n e d her u n d e r w e a r . T h e b r u i s i n g a p p e a r e d 

to be less t h a n 2 4 h o u r s o l d a n d t h e c l e f s 2 t o 3 d a y s o l d . 

In r ep l y t o q u e s t i o n s f r o m t h e C o u r t Dr H a r b o r sa id t h a t f r o m t h e 

n o t e s o n t h e h o s p i t a l f o l d e r he w a s i n f o r m e d t h a t N o n t o m b i h a d b e e n 2 0 

r a p e d o n 4 J a n u a r y 2 0 0 2 a n d t w i c e in D e c e m b e r 2 0 0 1 . H o w e v e r , his 

f i n d i n g s i n d i c a t e d t h a t s h e h a d b e e n r a p e d m o r e r e c e n t l y t h a n t h a t , 

u n l e s s she h a d h e a l e d m o r e s l o w l y . In h is e x p e r i e n c e she d e f i n i t e l y 

w o u l d h a v e b l e d . He h a d n o t a s k e d her h o w the i n j u r i es h a d b e e n 

c a u s e d , no r w h e n it h a p p e n e d . He d id n o t o b s e r v e a n y w o u n d s on her 2 5 

b a c k . E v e n if her legs h a d b e e n f o r c i b l y p a r t e d t h i s n e e d n o t n e c e s s a r i l y 

h a v e le f t b r u i s i n g . He w o u l d h a v e e x p e c t e d her t o c r y , or a t l eas t c r y 
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out , w h e n she w a s r a p e d . 

Th i s c o n c l u d e d t h e c a s e f o r t h e S t a t e . 

T h e a c c u s e d , Bu le lan i J i n g q i , t h e n t e s t i f i e d in h is o w n d e f e n c e . 

He d e n i e d t h a t he h a d t a k e n N o n t o m b i t o h is h o m e o n t w o o c c a s i o n s a n d 

had s e x u a l i n t e r c o u r s e w i t h he r . He a lso d e n i e d f e t c h i n g her o n a F r iday 5 

e v e n i n g a n d t a k i n g her t o a f ie ld w h e r e he h a d s e x u a l i n t e r c o u r s e w i t h 

her . He c l a i m e d t h a t he w e n t t o N o n t o m b i ' s h o m e o n S u n d a y , 6 

J a n u a r y 2 0 0 2 , a b o u t 1 0 a m a n d h a d a s k e d he r g r a n d m o t h e r t o let her 

r un an e r r a n d f o r h i m . He t h e n s e n t he r t o t h e h o u s e o f h is g i r l f r i e n d , 

N o n s i k e l e l o t o l o o k f o r he r . He d e n i e d h a v i n g s e x u a l i n t e r c o u r s e w i t h 1 0 

N o n t o m b i e i t he r in D e c e m b e r 2 0 0 1 or J a n u a r y 2 0 0 2 . 

C r o s s - e x a m i n e d by M r s De K o c k t h e a c c u s e d sa id he d i d n o t 

usua l l y s e n d N o n t o m b i o n e r r a n d s . S h e w a s t h e o n l y ch i l d t h e r e w h e n 

he c a m e t o he r h o u s e . He w e n t t o t h e i r h o u s e as he b o u g h t c i g a r e t t e s 

t h e r e . D u r i n g t h e t i m e t h a t he w a i t e d f o r her t o r e t u r n f r o m t h e e r r a n d 15 

t h e y s p o k e a b o u t s o c i a l m a t t e r s . N o m a t h u h a d t h e n t o l d h i m a b o u t 

N o n t o m b i h a v i n g s l e p t a t s o m e o n e e l s e ' s p l a c e o n e e v e n i n g . He h a d n o t 

g o n e to h is g i r l f r i e n d ' s h o u s e h i m s e l f as t h e y h a d a g r e e d t h a t he w o u l d 

s e n d s o m e o n e . 

In r e p l y t o t h e C o u r t ' s q u e s t i o n s he sa id t h a t he k n e w N o n t o m b i 2 0 

s i nce 1 9 9 2 w h e n he a r r i v e d in P a k a m i s a . T h e s h a c k he s t a y e d in w a s 

at t h e b a c k o f a b r i c k h o u s e w h i c h he a n d h is b r o t h e r o w n e d . He n e v e r 

t o o k N o n t o m b i t o t h e s u p e r m a r k e t , no r h a d he t a k e n her a w a y f r o m her 

f r i e n d s w i t h w h o m s h e w a s p l a y i n g c a r d s . N o n t o m b i a n d S i p o s e t h u 

w e r e n o t t e l l i n g t h e t r u t h in t h i s r e g a r d . He w a s a r r e s t e d on 1 0 J a n u a r y 2 5 

2 0 0 2 a t t h e s h a c k . T h e p o l i c e d id n o t s e a r c h t h e s h a c k n o r d i d t h e y 

r e m o v e a n y o f h is c l o t h i n g . 
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Th is c o n c l u d e d t h e c a s e for t h e d e f e n c e . 

B o t h M r s De X o c k a n d M r M a n i e z i a d d r e s s e d t h e C o u r t o n t he 

m e r i t s . I d o n o t i n t e n d d e t a i l i n g the i r s u b m i s s i o n s s u f f i c e t o s a y M r s De 

K o c k a r g u e d in f a v o u r o f a c o n v i c t i o n w h e r e a s M r M a n j e z i c o n t e n d e d 

t ha t t h e a c c u s e d s h o u l d be a c q u i t t e d . 

A n e v a l u a t i o n o f t h e m e d i c a l e v i d e n c e r e v e a l s t h e f o l l o w i n g : 

(a) T h e m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t N o n t o m b i B o z o w a s 

s e x u a l l y a b u s e d a n d in all p r o b a b i l i t y r a p e d a n d p o s s i b l y m o r e t h a n 

o n c e . 

(b) In t h e o p i n i o n o f Dr H a r b o r t h e w o u n d s t o her v a g i n a w e r e 

i n f l i c t e d w i t h i n 4 8 t o 9 6 h o u r s , t h a t is 2 t o 3 d a y s b e f o r e h is 

e x a m i n a t i o n o n 8 J a n u a r y 2 0 0 2 . 

(c) In Dr H a r b o r ' s e x p e r i e n c e g e n i t a l i n ju r ies u s u a l l y b led a n d t h e 

n a t u r e o f t h e s e i n j u r i es w e r e s u c h t h a t t h e y w o u l d h a v e b e e n 

b l e e d i n g . Her p a n t i e s w o u l d t h e r e f o r e h a v e b e e n s t a i n e d . 

(d) T h e a c t o f r ape w o u l d h a v e b e e n v e r y p a i n f u l f o r her a n d w o u l d 

h a v e c a u s e d her t o c r y or a t t h e v e r y l eas t t o c r y o u t . 

(e) B e c a u s e o f t h e p a i n s h e w o u l d h a v e w a l k e d w i t h d i f f i c u l t y 

a f t e r w a r d s . 

(f) T h e m e d i c a l e v i d e n c e in r e g a r d t o w h e n t h e w o u n d s m u s t h a v e 

b e e n i n f l i c t e d d o e s n o t p r o v i d e s u p p o r t f o r t h e e v i d e n c e o f t h e 

S t a t e w i t n e s s e s in r e s p e c t o f w h e n N o n t o m b i w a s r a p e d by t h e 

a c c u s e d . 

In e v a l u a t i n g t h e e v i d e n c e as a w h o l e t h e f o l l o w i n g h a s e m e r g e d : 

1 . N o n t o m b i t e s t i f i e d t h a t s h e w a s r a p e d t h r e e t i m e s a n d t h a t t h e s e 

o c c u r r e d o n t h e M o n d a y , T u e s d a y a n d F r i day o f t h e s a m e w e e k . 

2 . T h e f i r s t a n d s e c o n d i n c i d e n t s t o o k p l a c e in t h e a c c u s e d ' s s h a c k 
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d u r i n g the d a y a n d t h e th i rd in an o p e n f i e ld at n i g h t . 

3. T h e w i t n e s s S i p o s e t h u M p a h l a c l a i m s t h a t N o n t o m b i sa id s h e w ; s 

r a p e d o n W e d n e s d a y , T h u r s d a y a n d F r i day of t h e s a m e w e e k . 

She s a y s f u r t h e r t h a t N o n t o m b i sa id t h a t t h e a c c u s e d h a d s e x u a l 

i n t e r c o u r s e w i t h her in h is s h a c k t w i c e a n d o n c e o n a f i e l d . He 5 

h a d t a k e n he r t o t h e f ie ld o n t h e f i r s t o c c a s i o n , 

4 . D u r i n g c r o s s - e x a m i n a t i o n , h o w e v e r , S i p o s e t h u sa id t h a t t h e f i r s t 

o c c a s i o n t h a t t h e a c c u s e d r a p e d N o n t o m b i w a s in t h e a c c u s e d ' s 

s h a c k a n d t h e s e c o n d a n d t h i r d o c c a s i o n s w a s o n a f i e l d . 

5. N o z a k h e L i g w a ' s e v i d e n c e is a lso t h a t t h e t h r e e i n c i d e n t s o c c u r r e d 1 0 

o n t h e W e d n e s d a y , T h u r s d a y a n d F r i day o f t h e w e e k . H o w e v e r , 

w h e r e a s N o n t o m b i t e s t i f i e d t h a t t h e a c c u s e d t o o k her t o t h e 

s u p e r m a r k e t o n t h e f i r s t o c c a s i o n , t h a t is t h e M o n d a y , N o z a k h e 

c l a i m s t h i s h a p p e n e d F r i day e v e n i n g . 

6 . In her t e s t i m o n y N o n t o m b i s a y s t h a t o n t h e f i r s t o c c a s i o n t h e 15 

a c c u s e d t h r e a t e n e d he w o u l d s t a b a n d ki l l her i f she t o l d a n y o n e . 

She m a k e s n o m e n t i o n o f h i m p r o d u c i n g a k n i f e . N o z a k h e c l a i m s 

h o w e v e r t h a t N o n t o m b i h a d sa id t h a t o n t h e s e c o n d o c c a s i o n t h e 

a c c u s e d h a d p l a c e d a b ig k n i f e n e x t t o her a n d t h r e a t e n e d t o s t a b 

a n d kil l h e r . 2 0 

7. N o n t o m b i o n l y r e v e a l e d w h a t h a d h a p p e n e d t o her a f t e r t h e t h i r d 

o c c a s i o n a n d t h e n o n l y a f t e r F e z e k a h a d t h r e a t e n e d t o g i v e her a 

h i d i n g if s h e d id n o t s p e a k . 

In a s s e s s i n g t h e e v i d e n c e I a m m i n d f u l o f t h e f a c t t h a t t h e S t a t e 

c a s e r e s t s o n t h e e v i d e n c e o f a s ing le w i t n e s s w h o is a c h i l d , 9 y e a r s o f 2 5 

a g e . A t t h e t i m e o f t h e a l l eged i n c i d e n t s o f r a p e s h e w a s p r o b a b l y 8 

y e a r s o l d . I h a v e t a k e n in to a c c o u n t t h a t d u e t o her t e n d e r y e a r s her 
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ab i i i - : y to r e m e m b e r d a t e s m a y n o t be t h e s a m e as in t h e e s s e of ar 

a d u l t . A t t h e s a m e t i m e I a lso r e c o g n i s e t h a t she m a y be s u s c e p t i b l e to 

s u g g e s t i o n s a n d i n f l u e n c e f r o m o lde r i n d i v i d u a l s a n d e v e n o t h e r c h i l d r e n . 

Sn w e i g h i n g u p her e v i d e n c e I h a v e b o r n e t h e s e f a c t o r s in m i n d . 

A s i n d i c a t e d p r e v i o u s l y Dr H a r b o r ' s o b s e r v a t i o n s a n d c o n c l u s i o n s 5 

in r e s p e c t o f the i n ju r i es w h i c h N o n t o m b i s u s t a i n e d are in c o n f l i c t w i t h 

her o w n e v i d e n c e a n d t h e o b s e r v a t i o n s o f c e r t a i n o f t h e S t a t e w i t n e s s e s . 

T h u s , w h i l e N o n t o m b i d o e s s a y t h a t t h e f i r s t a c t o f r a p e w a s pa in fu l 

t h e r e is l i t t le i n d i c a t i o n b y her t h a t she h a d d i f f i c u l t y in w a l k i n g a f te r t h e 

i n c i d e n t . Dr H a r b o r ' s e v i d e n c e is t h a t he w o u l d h a v e e x p e c t e d her t o 1 0 

e x p e r i e n c e d i f f i c u l t y . A l t h o u g h her g r a n d m o t h e r , N o n a y i s i B o z o , s a y s 

t h a t she s a w N o n t o m b i w a l k i n g w i t h d i f f i c u l t y o n t h e S a t u r d a y t h e 

s i g n i f i c a n c e o f t h i s e v i d e n c e is g r e a t l y d i m i n i s h e d b y her r e a c t i o n t h e r e t o . 

S h e m a d e no a t t e m p t w h a t s o e v e r t o a s c e r t a i n w h a t w a s w r o n g w i t h 

N o n t o m b i . F u r t h e r N o n a y i s i s a y s t h a t t h e p r e v i o u s e v e n i n g w h e n 15 

N o n t o m b i w a s b r o u g h t b a c k b y t h e a c c u s e d she d id n o t n o t i c e t h a t t h e r e 

w a s a n y t h i n g w r o n g w i t h he r . It s e e m s u n l i k e l y t h a t N o n t o m b i w o u l d 

h a v e b e e n ab le t o w a l k e d n o r m a l l y t h e F r i day e v e n i n g if s h e h a d been 

r a p e d in t h e f i e l d , a s h o r t w h i l e b e f o r e t h a t . M o r e o v e r , ne i t he r 

S i p o s e t h u nor N o z a k h e s a y t h a t t h e y o b s e r v e d N o n t o m b i w a l k i n g w i t h 2 0 

d i f f i c u l t y on t h e S a t u r d a y . S i p o s e t h u a l so s a y s t h a t s h e d id n o t n o t i c e 

t h i s d u r i n g t h e c o u r s e o f t h e w e e k . I d id n o t f i n d t h e e v i d e n c e o f 

N o n a y i s i Bozo t o be p e r s u a s i v e o n t h i s a s p e c t . 

T h e n N o n t o m b i ' s e v i d e n c e d o e s n o t r evea l t h a t s h e s u s t a i n e d a n y 

w o u n d s w h i c h m a y h a v e r e s u l t e d in b l e e d i n g o n a n y o f t h e o c c a s i o n s . 2 5 

It is c lea r f r o m Dr H a r b o r ' s e v i d e n c e t h a t t h e r e w a s a s t r o n g p r o b a b i l i t y 

t h a t her w o u n d s w o u l d h a v e b led a n d t h e r e b y s t a i n e d her p a n t i e s . Bu t 



16 

n e r e is no e v i d e n c e t h a t th is o c c u r r e d . It is ha rd l y l i ke ly chat t h e r e 

w o u l d no t h a v e b e e r a n y b l e e d i n g , p a r t i c u l a r l y a f te r t he f i r s t a c t o f r ape 

i.nd m o r e e s p e c i a l l y if she w a s raped t h r e e t i m e s over a p e r i o d o f t h r e e 

to f o u r d a y s . 

T h e r e are f u r t h e r a s p e c t s o f t h e S t a t e case w h i c h g i v e r ise f o r 5 

c o n c e r n . T h e e v i d e n c e o f N o n t o m b i , S i p o s e t h u , N o z a k h e a n d M r s 

\Jonay is i Bozo is t h a t t h e r a p e s o c c u r r e d d u r i n g D e c e m b e r 2 0 0 1 . N o n e 

of t h e m are ab le t o p r o v i d e a n y d a t e s , b u t are a d a m a n t t h a t it w a s d u r i n g 

D e c e m b e r . T h e c l o s e s t a n y o f t h e m c o m e t o d e f i n i n g a t i m e p e r i o d is 

N o z a k h e w h o s a y s t h a t it w a s in t h e l as t w e e k o f D e c e m b e r . B u t , e v e n 1 0 

t h i s t i m e f r a m e c o n f l i c t s w i t h t h e f i n d i n g s o f Dr H a r b o r t h a t t h e w o u n d s 

to t h e v a g i n a o f N o n t o m b i w o u l d h a v e b e e n i n f l i c t e d a t m o s t 4 d a y s 

b e f o r e he e x a m i n e d he r , t h a t m e a n s b e t w e e n t h e 4 t h t o t h e 8 t h J a n u a r y 

2 0 0 2 . 

A n o t h e r i s sue w h i c h c a u s e s c o n c e r n is t h e r e a c t i o n o f N o n t o m b i 1 5 

a n d t h e o t h e r S t a t e w i t n e s s e s to c e r t a i n i n c i d e n t s . A t n o s t a g e d id 

N o n t o m b i res is t or s h o w a n y r e l u c t a n c e t o t h e a c c u s e d t a k i n g he r a w a y 

f r o m he r f r i e n d s o n e i t he r t h e f i r s t or s e c o n d o c c a s i o n . E v e n if I a c c e p t 

t h a t s h e h a d b e e n t h r e a t e n e d w i t h d e a t h o n t he f i r s t o c c a s i o n he r 

s u b s e q u e n t c o n d u c t is d i f f i c u l t t o u n d e r s t a n d . If she f e a r e d t h e a c c u s e d 2 0 

f o r w h a t he h a d d o n e t o her t h e n t h i s w o u l d h a v e m a n i f e s t e d i t se l f in 

v a r i o u s w a y s w h e n he a p p r o a c h e d her a g a i n t h e f o l l o w i n g d a y . It s e e m s 

u n l i k e l y she w o u l d h a v e g o n e w i l l i n g l y or w i t h o u t t r y i n g in o n e w a y or 

a n o t h e r n o t t o g o . Y e t , n e i t h e r she n o r S i p o s e t h u i n d i c a t e t h a t t h e r e 

w a s a fear or r e l u c t a n c e o n her p a r t t o g o w i t h t h e a c c u s e d . T h e 2 5 

e v i d e n c e in a n y c a s e is t h a t she w a l k e d o f he r o w n a c c o r d a n d t h a t t h e 

a c c u s e d d id n o t h o l d her h a n d . N o n t o m b i p r o v i d e d v e r y l i t t le 

file:///Jonayisi


1 7 

i n f o r m a t i o n a b o u t w h a t o c c u r r e d on t h e s e c o n d o c c a s i o n as she s a / s she 

c c u i d n o t r e m e m b e r w h e r e she w a s or w h a t h a p p e n e d . Bu t it is c ! e a r 

f r o m S i p o s e t h u ' s e v i d e n c e t h a t she w a s ca l l ed by t h e a c c u s e d a n d t h e n 

w e n t t o h i m . 

S i p o s e t h u ' s c o n d u c t is e q u a l l y s t r a n g e . O n t h e f i rs t o c c a s i o n 5 

w h e n N o n t o m b i r e t u r n e d s h e d id n o t ask her w h e r e she h a d b e e n or 

w h a t she h a d d o n e . N a t u r a l c u r i o s i t y w o u l d s u r e l y h a v e p r o m p t e d 

q u e s t i o n s o f s u c h a n a t u r e . S i p o s e t h u ' s l ack o f r e a c t i o n t o t h e a c c u s e d 

f e t c h i n g N o n t o m b i o n t h e s e c o n d d a y is d i f f i c u l t t o u n d e r s t a n d . Here 

w a s an a d u l t t a k i n g a y o u n g c h i l d a w a y b u t it d i d n o t e l i c i t a n y r e s p o n s e 1 0 

f r o m he r . A t t h e v e r y l eas t o n e w o u l d h a v e e x p e c t e d her t o ask 

N o n t o m b i w h e r e s h e w a s g o i n g . A f t e r all t h e y w e r e p l a y i n g c a r d s a n d 

t h i s w o u l d h a v e d i s r u p t e d the i r g a m e . W h i l e s h e s a y s t h a t N o n t o m b i 

d i d n o t s e e m t o be h e r s e l f w h e n she r e t u r n e d she d i d n o t e n q u i r e i n t o 

t h i s u n t i l t h e S a t u r d a y . S i p o s e t h u is p r e s e n t l y 1 4 y e a r s o f a g e a n d w a s 1 5 

p r o b a b l y 1 3 y e a r s o ld w h e n t h e s e e v e n t s o c c u r r e d . In m y v i e w she w a s 

c e r t a i n l y o ld e n o u g h t o h a v e rea l i sed t h a t if t h e r e w a s a n y t h i n g u n t o w a r d 

in w h a t w a s t a k i n g p l a c e t h a t s h e s h o u l d i m m e d i a t e l y i n f o r m an a d u l t a n d 

ra ise her c o n c e r n s . E v e n t h o u g h she d id so o n t h e S a t u r d a y she d id n o t 

say t h a t she s u s p e c t e d t h a t t h e f a c t t h a t N o n t o m b i w a s u p s e t w a s l i n ked 2 0 

t o t h e e v e n t s o f t h e t w o p r e v i o u s o c c a s i o n s . It a p p e a r s t o m e t h i s n e v e r 

c r e a t e d a n y c o n c e r n o n her p a r t . 

B u t m o r e i n e x p l i c a b l e is t h e b e h a v i o u r o f b o t h N o n t o m b i a n d her 

g r a n d m o t h e r N o n a y i s i B o z o o n t h e F r i day e v e n i n g . I a m at a loss t o 

u n d e r s t a n d h o w a g r a n d m o t h e r c o u l d a l l o w an e i g h t or n i ne y e a r o l d ch i l d 2 5 

a n d a g i r l a t t h a t , t o be t a k e n a w a y b y an a d u l t m a n a t n i g h t so t h a t s h e 

m a y c a r r y o u t an e r r a n d f o r h i m . It d e f i e s l o g i c . A n y r a t i o n a l t h i n k i n g 
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ue rson w o u l d n o t h a v e a l l o w e d th i s , m o r a e s p e c i a l l y w h e n t h e r e w a s a r 

oicier b o y - v a i i a b l e to c a r r y ou t t h e t a s k . T h e e x p l a n a t i o n t h a t t he 

a c c u s e d g a v e t h a t t h i s o c c u r r e d d u r i n g a S u n d a y m o r n i n g is fa r m o r s 

p l aus ib l e a n d u n d e r s t a n d a b l e . 

I n s o f a r as N o n t o m b i is c o n c e r n e d it is e q u a l l y d i f f i c u l t t o 5 

u n d e r s t a n d w h y she w o u l d w i l l i n g l y g o w i t h t h e a c c u s e d , a n d t h e n a t 

n i g h t , if he h a d r a p e d her t w i c e a f e w d a y s ear l ie r . She w a s in t h e 

s a f e t y o f her g r a n d m o t h e r ' s h o m e a n d c o u l d h a v e m a d e a n y n u m b e r o f 

e x c u s e s in r e g a r d t o w h y she d id n o t w a n t t o , or w a s u n a b l e t o , g o w i t h 

t h e a c c u s e d . H o w e v e r m u c h she m a y h a v e f e a r e d t h a t t h e a c c u s e d 1 0 

c o u l d d o her h a r m s h e w a s fa r s a f e r r e m a i n i n g a t h o m e t h a n g o i n g w i t h 

h i m . She w a s at t h e t i m e in a p o s i t i o n t o s e e k t h e p r o t e c t i o n o f he r 

g r a n d m o t h e r if she c o n s i d e r e d t h e a c c u s e d t o be a t h r e a t t o he r . 

H o w e v e r n e i t h e r she n o r her g r a n d m o t h e r t e s t i f i e d t h a t she w a s in a n y 

w a y r e l u c t a n t t o a c c o m p a n y t h e a c c u s e d . I a m le f t t o c o n c l u d e t h e r e f o r e 1 5 

t h a t she w e n t w i l l i n g l y a n d w i t h o u t f e a r i n g t h e a c c u s e d . M r s N o n a y i s i 

Bozo s a y s f u r t h e r t h a t w h e n N o n t o m b i c a m e b a c k she d i d n o t n o t i c e t h a t 

t h e r e w a s a n y t h i n g u n t o w a r d a n d t h a t N o n t o m b i w a l k e d n o r m a l l y . It 

h a r d l y s e e m s l i ke ly t h a t she w o u l d n o t h a v e b e e n u p s e t if s h e h a d j u s t 

b e e n r a p e d in a f i e l d . She w o u l d a l so , m o s t p r o b a b l y , h a v e w a l k e d w i t h 2 0 

d i f f i c u l t y . B u t , t h i s is n o t w h a t t h e e v i d e n c e r e v e a l s . 

A f u r t h e r i ssue o f c o n c e r n is t h e f a c t t h a t o n t h e S a t u r d a y 

N o n t o m b i o n l y r e v e a l e d w h a t h a d s u p p o s e d l y o c c u r r e d a f t e r s h e w a s 

t h r e a t e n e d w i t h p u n i s h m e n t if s h e d id n o t s p e a k . Th i s c o u p l e d w i t h t h e 

f a c t t h a t N o z a k h e p o i n t e d l y a s k e d her w h e t h e r she h a d b e e n r a p e d or 2 5 

b e a t e n ra ises a s e r i o u s q u e s t i o n m a r k in r e g a r d t o w h a t s h e r e v e a l e d a n d 

the t r u t h f u l n e s s o f her a c c u s a t i o n t h a t t h e a c c u s e d w a s t h e p e r p e t r a t o r . 
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\c-e o f the S t a t e w i t n e s s e s , b a r r i n g Dr H a r b o r , i m p r e s s e d me w ' r 

le i f t e s t i m o n y . in the c a s e o f e a c h w i t n e s s , a n d th i s i n d u c e s 

• ' • iontcmc! , t h e r e w e r e n u m e r o u s i n c o n s i s t e n c i e s a n d c o n t r a d i c t i o n s ^ 

the i f o w n t e s t i m o n y a n d b e t w e e n t h e t e s t i m o n y o f e a c h w i t n e s s . I h a v e 

h i g h l i g h t e d t h e s e p r e v i o u s l y a n d t h e r e is n o n e e d to r e p e a t t h e m . T h e 5 

re l i ab i l i t y o f t h e i r t e s t i m o n y l e a v e s m u c h t o be d e s i r e d a n d it is d i f f i c u l t 

to d e t e r m i n e w h e r e t h e t r u t h l ies . I h a v e a s t r o n g i m p r e s s i o n t h a t t h e 

t r u t h h a s n o t e m e r g e d . 

T h e a c c u s e d s im i l a r l y d i d n o t i m p r e s s m e as a w i t n e s s . 

F o r t u n a t e l y f o r h i m he d o e s n o t h a v e t o p r o v e h is i n n o c e n c e . It r es t s o n 1 0 

t h e S t a t e t o p r o v e h is gu i l t b e y o n d a r e a s o n a b l e d o u b t . H is s t o r y w a s 

a s i m p l e o n e , n a m e l y t h a t he d e n i e d h a v i n g s e x u a l i n t e r c o u r s e w i t h 

N o n t o m b i . O n a p r o p e r a s s e s s m e n t o f all t h e e v i d e n c e it c a n n o t be sa id 

t h a t h is v e r s i o n o f c e r t a i n e v e n t s is n o t r e a s o n a b l y p o s s i b l y t r u e . T h e 

S t a t e has f a i l ed t o s h o w o t h e r w i s e . 15 

A f t e r w e i g h i n g u p all t h e e v i d e n c e I f i n d t h a t t h e S t a t e h a s fa i l ed 

t o d i s c h a r g e t h e o n u s w h i c h r e s t s o n it a n d t h e a c c u s e d is f o u n d n o t 

g u i l t y a n d d i s c h a r g e d o n t h e c o u n t o f r ape as s e t o u t in t h e i n d i c t m e n t . 


