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EXTEMPORE JUDGMENT 

EBRAHIM Jp: 

The accused, Sitanana Sydney Bangani, a 52 year old male was 

init ially indicted on one count of indecent assault and one coun t of rape. 

However , at the trial prior to the accused being called upon to plead to 

these charges the State applied to amend the ind ic tment by the addi t ion 

of a fur ther charge of rape. No object ion was raised on behalf of the 

accused by Mr Simoyi w h o was represent ing h im and the Court 

thereupon granted the amendment . This resulted in a fur ther charge of 

rape being preferred against the accused. 

The accused pleaded not gui l ty to each of these three charges and 

he elected in terms of sect ion 1 1 5(1) of the Criminal Procedure Ac t , 51 

of 1977 not to disclose the basis of his defence save to deny the 

al legations in each of the charges. 

Mrs De Kock w h o appeared for the State then applied for the 

proceedings to be held in camera, that is behind closed doors . This 

appl icat ion was brought in terms of sect ion 153(3)(a) of the aforesaid 

Criminal Procedure Ac t . This appl icat ion was also not opposed by the 
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defence and the Court thereupon ordered that the trial proceed behind 

closed doors , that is in camera. 

A fur ther appl icat ion was brought by the State for both 

compla inants w h o were 7 and 11 years old respect ively to tes t i fy via an 

intermediary and by means of close circui t te lev is ion. This appl icat ion 5 

was made in terms of sect ion 1 70A of the aforesaid Criminal Procedure 

A c t on the basis tha t the compla inants wou ld be exposed to undue 

mental stress or suf fer ing if they had to test i fy in open cour t . This 

appl icat ion was similarly not opposed by the defence. Accord ing ly in 

te rms of the provis ions of sect ion 170A of the aforesaid Criminal 10 

Procedure Ac t the Court approved the use of an intermediary and in 

te rms of sect ion 1 58 of the aforesaid Criminal Procedure A c t the use of 

close circui t te levis ion faci l i t ies for the compla inants ' t es t imony to be 

received by the Court . 

Miss And is iwe Ms indwana w h o the State proposed to use as an 15 

in termediary then test i f ied in regard to her qual i f icat ions as wel l as her 

exper ience and compe tency to act as an intermediary. Her tes t imony 

was not chal lenged by the defence. Thereupon the Court granted the 

State 's appl icat ion for Miss Ms indwana to be employed as an 

in termediary for the purpose of receiving the evidence of the 20 

compla inants . Miss Ms indwana was then duly sworn in to act as an 

intermediary and to fa i thfu l ly and di l igent ly and accurate ly convey the 

quest ions put to the compla inants and to act similarly in convey ing the 

replies f r om the compla inants . 

The f irst w i tness to test i fy was Zam Mantombazane Mzele, a 7 25 

year old chi ld . She was called to test i fy in respect of count 3 in the 

ind ic tment . Because of her tender years the Court enquired into her 
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capac i ty to d ist inguish be tween the t ru th and a lie and w h a t the 

consequences were of ly ing and also whe ther she unders tood w h a t it 

meant to take an oath . Af ter this enquiry the Court was sat isf ied tha t 

she was a competen t w i tness , but since she did not understand w h a t an 

oath was the Court admonished her to tell the t ru th in te rms of sect ion 5 

165 of the aforesaid Criminal Procedure Ac t . 

Zam Mzele test i f ied tha t on a part icular day she was return ing f rom 

the te lephone booth when an old man w h o m she said was 

" U m g u n g w a n e " called her and asked her when they were going to have 

an affair. When she responded negat ively to this he made her lie on a 10 

bed and took off her skirt and panties and lay on top of her. She said 

the old man had also taken off his c lothes and moved the lower part of 

his body up and d o w n . She felt part of his body on her vagina and 

exper ienced pain. She was unable to recall h o w long this con t inued . 

The old man to ld her that they should do it again, but she replied tha t her 1 5 

mother wou ld give her a h id ing. He then of fered to give her a banana 

but she refused this and walked home. Subsequent ly she to ld her f r iend 

Sisipho w h a t had happened to her and Sisipho in turn to ld her mother . 

When her mother quest ioned her, that is Zam, she related w h a t had 

occur red . Her mother also took her to a doctor w h o examined her. 20 

Dur ing cross-examinat ion she stated that she had not cried when 

the old man laid on top of her as it was not very painfu l . When she 

arrived at home her g randmother was present but she did not speak to 

her as her g randmother was sick. She added that she could also not 

unders tand her grandmother when she spoke. When her mother arr ived 25 

home she was asleep. When Zam woke the next morn ing her mother 

was still asleep and after her mother awoke she at tended to the laundry. 
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She did not , however , tell her mother w h a t had happened to her, but it 

was Sisipho w h o did so. A t the t ime Sisipho was 7 years o ld . Zam 

stated fur ther tha t she was not taken to the doctor at the t ime to be 

examined. This only occurred when she came to cour t . She denied 

having been inf luenced to make the al legations against the accused and 5 

insisted that the incident had occur red . 

In response to the Cour t ' s quest ions she said tha t she knew the 

old man by the name of Umgungwane . The house where he resided 

was s i tuated in f ron t of their house. She had never been asked to point 

him out . She had ident i f ied him as the old man at whose house 10 

Nontsikelelo had s tayed. Af ter the incident her vagina had been sore but 

she nevertheless walked easily. She did not not ice anyth ing on her 

panties when she undressed at home and her panties were still c lean. 

Asked if there had been any bleeding the next morn ing she replied yes, 

but then said tha t there had not been any bleeding. She stated fur ther 1 5 

tha t she had bled on some other morn ing , but she could not remember 

when this was . She could not remember in wh i ch year the incident 

occur red , nor when she was examined by the doc tor , but t hough t tha t 

this took place in the year 2 0 0 0 . She could not remember if it was prior 

to or after Chr is tmas. 20 

Nontsikelelo Maset i w h o was 1 2 years old and the compla inant in 

respect of counts 1 and 2 was then called to tes t i fy . Her tes t imony 

was also received via an intermediary and the close c i rcui t te levis ion 

faci l i ty . In her case too , since she was a chi ld , the Court conduc ted an 

enquiry similar to tha t conduc ted in respect of Zam Mzele. Nontsikelelo 25 

was also found to be a competen t w i tness , but similarly did not 

unders tand w h a t an oath w a s . She was also admonished in te rms of 
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sect ion 165 of the aforesaid Criminal Procedure Ac t to tell the t r u t h . In 

her tes t imony she stated tha t dur ing 1 9 9 4 to 1 9 9 6 she and her parents 

resided in the same house as an old man whose surname was Bangani . 

They moved f rom there in 1 997 and in 1 999 they resided at their present 

home. The old man Bangani was then not s taying w i t h t hem but had a 5 

house on the same grounds. On a certain day she and her fr iend 

Babalwa were wa tch ing televis ion w i t h the old man w h e n he asked her 

to get into his bed. She did so and he then told her to sw i t ch of f the 

l ight and to cover her head w i t h a blanket. Thereafter he c l imbed on top 

of her and moved the lower part of his body up and d o w n , but she did 10 

not feel any th ing . She was dressed whi le the old man was in his bikini 

underpants . She did not not ice if he had taken it off . She said that his 

f ron t th ing was in her vag ina, but then said it was on top of her pant ies. 

When she asked him w h a t he was doing he replied tha t she wou ld not 

unders tand and to ld her to keep quiet so tha t Babalwa could not hear 15 

her. A l though Babalwa was in the same room Nontsikelelo did not call 

out to her. When Babalwa looked at them the old man to ld her to get 

out of the bed and she did so. He also to ld both of t hem not to tell 

anyone and gave them 10 cents . 

Nontsikelelo stated fur ther tha t there was another inc ident after 20 

th is , but she could not remember when it w a s . It had occurred in the 

same house wh ich they were sharing w i t h the old man. He had asked 

her to come to his room to stay w i t h h im, but she refused to do so. He 

then carr ied her to his bed. There he took off her pant ies, l i f ted up her 

dress and inserted his th ing in her pr ivate parts. This was painful and 25 

he also moved the lower part of his body up and d o w n . He was only 

wear ing his bikini underpants but at the t ime she fel t pain he had taken 
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it of f . She had to ld him that it was painful but he ignored her compla in t . 

Babalwa was asleep in the other bedroom. The old man also placed his 

hand over her mou th . There was a knock on the door and the old man 

told her to run to Babalwa 's bedroom. Thereafter he came to the bed 

and laid on top of Baba lwa, but she pushed him away . When they to ld 5 

him that they were going to tell someone he said he wou ld give t hem a 

hiding and also gave them some money. In spite of this Babalwa did 

tell Nos iph iwe. Nontsikelelo says that she to ld Babalwa w h a t he had 

done to her. She was quest ioned by her mother and told her of the f i rst 

incident only. She did not tell her mother of the second incident as she 10 

was afraid of her mother and the old man. She had not to ld anyone of 

the second incident. It was only recent ly tha t she to ld her mother and 

a pol iceman and a lady w h o m she descr ibed as a wh i te lady w h o had 

quest ioned her. She said she to ld t hem about it the day before her 

tes t imony in cour t . She had not been taken to a doc tor soon after the 1 5 

inc idents to be examined. The doctor had only examined her yesterday, 

that is 1 Augus t 2 0 0 2 and the doctor had found that she had been raped 

a long t ime ago. She said that at the t ime tha t the incidents occurred 

she was 4 or 5 years o ld . 

During cross-examinat ion Nontsikelelo said tha t both inc idents had 20 

occurred before 1998 . The f irst incident took place when they were 

wa tch ing the 8pm movie on te lev is ion. She still had her c lothes on 

when the old man cl imbed on top of her. She was able to feel tha t he 

had his underwear on . She had not not iced if Babalwa was wa t ch i ng 

them. Before the old man cl imbed on top of her he looked at Babalwa 25 

and smiled at her and she smiled in re turn. Af ter she got out of bed 

she again w e n t to sit on Babalwa 's lap. A t the end of the movie on the 
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te levis ion she accompanied Babalwa to her home where she wa i ted for 

her o w n mother to re turn. It was very late when her mother and father 

re turned. However , she did not tell her mother w h a t had happened as 

the old man had threatened to give her a hiding if she did so. She also 

feared tha t her o w n mother wou ld give her a h id ing. She admi t ted tha t 5 

her mother had a lways told her to tell the t r u th . 

A t th is stage of the cross-examinat ion Nontsikelelo began to cry 

and the Court adjourned w i th the proceedings unti l the next day. When 

the proceedings resumed the fo l low ing morn ing Mr Simoyi in formed the 

Court tha t the accused was terminat ing his mandate and wan ted to 10 

engage the services of another legal representat ive. In v iew of this the 

trial was postponed to enable the accused to obtain the services of 

another legal representat ive. When the trial resumed Mr Doko lwana 

appeared and in formed the Court tha t he was n o w represent ing the 

accused. 15 

Mr Doko lwana proceeded w i th fur ther cross-examinat ion of 

Nonts ikele lo. Nontsikelelo then stated that on the f i rst occasion the old 

man had not inserted anyth ing in her vag ina. He had been dressed in his 

pyjamas and she had her panties on . Later she d iscovered tha t her 

pant ies were we t . On the w a y to Babalwa's house she did not tell her 20 

w h a t had happened, nor did Babalwa ask her. It was not she w h o to ld 

her parents, but it was Babalwa. Af ter this her mother quest ioned her. 

She could not remember w h e n this took place. The second inc ident 

occurred on an evening when her mother had again gone to a church 

act iv i ty . Both incidents occurred in the same week . On the second 25 

occasion she and Babalwa were in her mother ' s bedroom. The old man 

had then invi ted them to sit in his room, but they re fused. She fell 
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asleep but later awoke in order to go to the toi let . The old man then 

called her and she w e n t to his room. He invi ted her to sleep in his bed, 

but she refused. He then dragged her to the bed and took of f her 

underwear . He also undressed. She says she could not scream as he 

had covered her mou th and he then inserted his th ing in her body. 5 

There was a knock on the door and he then to ld her to go. No-one 

entered however . On her return to her mother ' s bedroom she did not 

tell Babalwa of any of th is . When Mr Doko lwana put it to her tha t the 

accused denied having done anyth ing to her, she insisted tha t he had 

done these th ings to her. She denied tha t she had been to ld by her 10 

parents to say these th ings. Since she had not to ld Babalwa anyth ing 

she t hough t that Babalwa must have seen w h a t had happened. She had 

been afraid to tell Babalwa as the old man had threatened to assault her. 

A t no stage had Babalwa discussed the incidents w i th her. A f te r the 

second incident she had not iced that there was someth ing b rown ish on 1 5 

her pant ies when she was going to wash the pant ies. This substance 

was s t icky . Af ter the f irst incident there had not been anyth ing on her 

pant ies at all. She descr ibed that the rooms in the house were div ided 

by a cur ta in , n o w one could therefore easily hear w h a t was happening 

in the next room. She had not to ld her mother that she was 4 or 5 20 

years old when the incidents occurred nor had she to ld the police th is . 

Babalwa Siney was then called to test i fy . She was 1 5 years old 

and after an enquiry the Court found her to be a compe ten t w i tness and 

:hat she knew w h a t was meant by the tak ing of an oa th . She was then 

sworn in. She test i f ied tha t she knew Nontsikelelo Maset i . A long t ime 25 

ago Nontsikelelo shared a house w i t h an old man w h o was the accused 

at NU 1, Mdantsane. On one of her visi ts to Nontsikelelo they wa tched 
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televis ion wh ich was in the accused room. It was late in the day and at 

some stage Nontsikelelo w e n t to the accused 's bed and c l imbed under 

the b lankets . She did not k n o w w h y Nontsikelelo had done so and had 

not heard the accused call Nonts ikele lo. The accused was also under 

the blankets and she saw him lying on top of Nontsikelelo w h o still had 5 

her c lothes on at the t ime that she c l imbed under the b lankets. 

Nontsikelelo had also turned d o w n the f lame of the lamp w h e n she got 

into the bed. Some t ime thereaf ter Nontsikelelo suddenly got out of the 

bed. She had not seen w h a t the accused had done to Nontsikelelo but 

she had not iced that he moved his bu t tocks back and fo r th . She 10 

observed all this th rough a hole in the newspaper wh i ch she was holding 

in f ron t of her face. She had not seen the accused looking at her, and 

a f te rwards the accused had not said anyth ing to her. It was 

Nontsikelelo w h o had asked to go home w i th her and they then left. On 

the w a y she asked Nontsikelelo w h a t had happened and Nontsikelelo 1 5 

replied tha t she should not tell anyone and tha t she wou ld give her some 

money . Nontsikelelo appeared to be normal to her. She, that is 

Baba lwa, could not recall when the incident had occurred but it could 

have happened about 3 years ago. It was some t ime later tha t she to ld 

Nos iph iwe w h a t had happened. She had not to ld anyone else, not even 20 

Nonts ike le lo 's mother . She had vis i ted Nontsikelelo at the same house 

subsequent ly but could not remember if this was in the same week . On 

that occasion the accused approached them when they were in 

Nonts ike le lo 's mother ' s bedroom. He had asked them if they did not 

w a n t to lie in his room. The accused then laid on top of her and she had 25 

to push him away . Nontsikelelo had not to ld her of the second incident 

at any stage. She had been present when Nonts ikele lo 's mother found 
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out about the incident. 

During cross-examinat ion she stated tha t the inc idents she knew 

off occurred whi le they were wa tch ing a television program called Jam 

Al ley. She realised tha t it was w r o n g for the accused to have moved 

his body back and fo r th . She had not laughed at any s tage, nor have 5 

the accused looked at her and smiled or laughed. She had been 

surpr ised by the accused 's act ions, but she nevertheless w a t c h e d w h a t 

was happening. Af ter the incident Nontsikelelo appeared to be relaxed 

and normal . She had asked Nontsikelelo w h a t she doing w i t h the 

accused. It was then tha t Nontsikelelo said that she should not tell 10 

anyone and had promised to give her money. Nontsikelelo had only 

wa lked half of the distance to her home, and had then tu rned back to go 

home alone even though it was late at n ight. She was unable to say if 

Nontsikelelo was 4 or 5 years old at the t ime. It was the fo l l ow ing day 

tha t she to ld Nosiph iwe of the incident. When the accused had lain on 15 

top of her, tha t is Babalwa, she had pushed him away and to ld him tha t 

he was old. This occurred some t ime in 1 9 9 9 , but she could not 

remember exact ly w h e n . She could not recall in wh i ch s tandard she 

was as this had happened a long t ime ago. She was not aware if 

any th ing had happened to Nontsikelelo that even ing. She denied tha t 20 

she and Nontsikelelo had made a noise tha t evening. She also denied 

that the accused came into their room to separate t hem. He had also 

not asked t hem if they wan ted to sleep there. She could not recall 

asking the accused for headache tablets for herself and Nonts ikele lo. 

The accused was lying if he denied w h a t she had related to the Cour t . 25 

In reply to quest ions f rom the Court Babalwa said that she had told 

Nontsikelelo tha t the accused had lain on top of her. She had not told 
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anyone else as they might joke about it. She had actual ly asked 

Nontsikelelo if she had seen w h a t had happened to wh i ch Nontsikelelo 

had replied yes. She had also to ld a commi t tee of commun i t y members 

when she was quest ioned about w h a t had occur red . Her mother and 

father were present then . She had been called aside by her mother w h o 5 

asked her if the accused had done anyth ing to her. She did not tell her 

parents of w h a t had happened to Nontsikelelo as she was afraid 

Nontsikelelo wou ld get a h id ing. She was also concerned tha t if she 

told someone else she and Nontsikelelo wou ld quarrel about th is . She 

admi t ted tha t it had been impor tant to report the inc ident . Despite w h a t 10 

had happened she was not afraid to sleep there again. She said that if 

the accused had tr ied to do someth ing to her she wou ld have shou ted . 

Nombeko Mzele, the mother of Zam, test i f ied tha t on 2 December 

1 9 9 9 she saw Zam and another girl Sisipho standing fac ing each other. 

When she asked them w h a t they were doing they did not reply and 1 5 

merely looked at the ground mov ing their feet. Zam was then 5 years 

old and Sisipho more or less 5 or 6 years o ld. She threatened to give 

Sisipho a hiding if she did not say w h a t they were do ing . As a result of 

this Sisipho replied that Zam had said that they must do funny th ings 

because this was w h a t the old man had done to Zam. When she asked 20 

who the old man was Sisipho said that it was Nonts ikele lo 's grandfather . 

Zam cried when she spoke to her. She eventual ly persuaded Zam to talk 

by tel l ing her that she wou ld not give her a h id ing. Zam said tha t the 

accused had done funny th ings to her when she had gone to the 

te lephones. She had gone into his house to w a t c h te levis ion and he 25 

then took off her pant ies. Mrs Mzele said that as a result of w h a t Zam 

to ld her she called a neighbour. Together they examined her vag ina, but 
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did not f ind anyth ing w r o n g . The fo l low ing day they were called to a 

meet ing of a commi t tee of commun i t y members and the day thereaf ter , 

tha t is 4 December 1999 , the commi t tee called in the accused. 

Thereafter they w e n t to the pol ice. 

It emerged dur ing cross-examinat ion that in May 1999 she had 5 

not iced that there was a discharge on Zam's vagina and tha t Zam was 

exper iencing i tching and pain. She then took Zam to the clinic for 

t rea tment . This was prior to Zam tel l ing her of w h a t had happened to 

her. She did not quest ion Zam about the i tching and pain she was 

exper ienc ing. Her o w n mother had quest ioned Zam and has speci f ical ly 10 

asked Zam if someone was touch ing her w i th his penis. The report she 

received f rom the clinic indicated that noth ing improper had happened to 

Zam. Neither Zam nor Nontsikelelo had alleged that the old man had 

done anyth ing to t hem. She was present when the doctor examined 

Zam on 4 December 1 9 9 9 . The doctor had said she could not f ind 15 

anyth ing w r o n g and had to ld t hem to return to see Dr Klopper. On the 

Monday she returned to see Dr Klopper w h o then examined Zam and 

prepared a report . Dr Klopper also told her tha t she could not f ind any 

damage and could not say if Zam had been raped or not . 

In replying to quest ions f rom the Court Mrs Mzele said Zam had 20 

stated tha t she had been raped, but could not recall on w h a t date this 

had happened. It was Zam and not Sisipho w h o told her th is . Sisipho 

only said tha t Zam had told her. Zam had conveyed to her tha t the old 

man had done f i l thy th ings to her. 

Dr A n t h o n y Rene Klopper then tes t i f ied . She quali f ied as a medical 25 

pract i t ioner in 1983 and thereaf ter pursued post -graduate studies. She 

field a Diploma in Child Health. She was employed at the East London 
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Hospital complex and ran a chi ldren 's clinic for abused chi ldren. She was 

also involved in the Tutuzele Clinic that dealt w i t h abused ch i ldren. On 

1 Augus t 2 0 0 2 she examined Nontsikelelo Maset i w h o had been b rough t 

to her by her mother and Inspector Klaas of the Child Protect ion Unit. 

She noted her f indings on a J 8 8 fo rm wh i ch was handed in and is 5 

EXHIBIT " A 1 " . A t the t ime she examined Nontsikelelo she noted tha t 

she was bi t ing her nails very severely. This was probably due to 

anx iety . The gynaecological examinat ion revealed tha t the conf igura t ion 

of her hymen was annular and d is tor ted . There were clefs wh i ch were 

healed tears at the 5 o 'c lock and 7 o 'c lock posi t ions. These were visible 1 0 

w i t h the naked eye. She photographed these using a video co lposcope, 

th is pho tograph was handed in and is EXHIBIT " A 2 " . The hymen or r im 

was th ickened and d is tor ted wh i ch was indicat ive of a healed tear. 

These f indings were suggest ive of previous vaginal penet ra t ion . 

Nontsikelelo had in formed her that there had been an a t tempt to 15 

penetrate her vagina th rough her underwear . And tha t her underwear 

had been we t . This occurred be tween 1997 and 1998 . Nontsikelelo 

had also ment ioned that there had been another occasion but she did not 

explore th is . Dr Klopper explained that scarr ing occurred about 60 days 

after an in jury. Prior to puber ty the hymen was very tender and any 20 

touch ing wou ld have been painfu l . Dr Klopper examines about 2 0 0 

chi ldren per annum and had been doing so for the past 6 years. In her 

exper ience chi ldren did not easily disclose tha t they had been sexual ly 

abused, not even to their mothers . 

A medical legal examinat ion conduc ted by a Dr Van W y k in respect 25 

of Zam Mzele was handed in by consent as EXHIBIT " B " . Dr Klopper 

was asked to commen t on Dr Van W y k ' s f ind ings. Dr Van W y k ' s report 
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indicated tha t all her f ind ings were normal , except tha t the hymen had an 

irregular border. Dr Klopper stated tha t an irregular border of the hymen 

was not abnormal . However , even though the examinat ion did not 

reveal anyth ing abnormal th is did not mean tha t there could not have 

been penetrat ive in tercourse. Dr Klopper then referred to var ious studies 5 

wh i ch indicated that in certain instances chi ldren had been sexual ly 

assaulted even though the medical examinat ions had not revealed any 

signs of in ter ference. She conf i rmed that she had personal ly examined 

Zam Mzele. There was a history of bed we t t i ng and of her scra tch ing 

her geni tals. She did not f ind any urinary infect ion wh i ch could have 10 

caused the bed we t t i ng . The scratch ing could have been due either to 

poor hygiene or sexual abuse. 

During cross-examinat ion Dr Klopper stated tha t in respect of Zam 

Mzele, whi le she did not exclude tha t sexual abuse may have occur red , 

it is also possible that there had not been any sexual in tercourse. 15 

However , research studies showed tha t in one third of cases of sexual 

abuse the medical examinat ion did not reveal any th ing abnormal . Bed 

we t t i ng could occur even after the chi ld had been toi let t ra ined and could 

have been caused by a urinary t rack infect ion or stress. From the 

in format ion prov ided to her it was said tha t the incidents in respect of 20 

Montsikelelo Maset i had occurred in 1997 or 1998 . She conceded tha t 

:he d is tor t ion of the hymen could have been caused by a f inger. But on 

the basis of research studies the most likely cause was penetrat ion by a 

penis. On the basis of her f ind ings the injuries could have been caused 

4 to 5 years ago, but certainly not w i th in 3 months of the medical 25 

examinat ion . 

In response to quest ions f rom the Court Dr Klopper said tha t a 
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chi ld could exper ience pain even w h e n the vagina was only t ouched . In 

the case of penetrat ive intercourse there need not be any bleeding even 

if the hymen was rup tured. There could also only be a d ischarge at a 

later s tage. Her notes ref lected tha t in respect of the inc ident in 1 997 

or 1 998 there had been an a t tempt to penetrate th rough Nonts ike le lo 's 5 

underwear , the medical examinat ion she conduc ted in respect of 

Nontsikelelo on 1 Augus t 2 0 0 2 concerned an al legation of penetrat ive 

sexual in tercourse. In her v iew if the injuries had been caused by digital 

penetrat ion dur ing the course of an examinat ion by a lay person such an 

examinat ion wou ld have been very invasive. In her opinion a possible 10 

reason for the child not reveal ing the incident of rape was because she 

was being psychological ly defensive. 

A t the conclus ion of Dr Klopper 's tes t imony the State in formed the 

Court that the child Sisipho wou ld not be called to tes t i fy . The reason 

for not call ing her was because she was only 4 or 5 years old at the t ime 1 5 

of the inc ident . 

Zo le lwa Patricia Maset i w h o is the mother of Nontsikelelo test i f ied 

that the accused was not related to t h e m . Between 1 993 to 1 9 9 9 they 

stayed in the same house. On 2 December 1999 Zam and her mother 

Noinbeko Mzele came to her home together w i t h Sisipho Bokwan i , the 20 

Mzele 's were her ne ighbours. Mrs Mzele asked Zam to relate w h a t she 

nad to ld her, Sisipho then replied that she wou ld show the funny th ings 

.he old man per formed on Zam. When Mrs Maset i enquired w h a t the 

funny th ings were Zam replied that it was 'zuma zuman i ' wh i ch meant 

that people were having sexual in tercourse. Zam had to ld her tha t the 25 

old man had called her w h e n she returned f rom the te lephone, he then 

gave her a banana and removed her pant ies. The old man also removed 
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his t rousers and inserted his penis in her pr ivate parts. Nos iph iwe 

Mzele, Zam's sister arr ived wh i ls t she was relat ing th is and Nos iph iwe 

said the old man had done the same th ing to Nontsikelelo and had raped 

her. The w i tness then sent for Nontsikelelo and asked her w h a t the old 

man had done to her. Nontsikelelo replied tha t the old man had raped 5 

her w h e n her mother had gone to a church pract ice. Her mother is 

obv ious ly the w i tness who test i f ied. She could not provide a date 

however then this occur red . Nontsikelelo explained that the old man 

had been behind her when he executed up and d o w n movemen ts . He 

had also been dressed. Mrs Maset i also said tha t she did not go to the 10 

police stat ion to lay a charge but at tended a meet ing of commun i t y 

members . A t that meet ing the accused had denied tha t he had raped 

Nonts ikele lo. He had claimed that he had detected a smell coming f rom 

her and wan ted to check if she was di r ty . He had also said tha t she 

slept in his bed when her parents were absent as she was afraid. The 1 5 

rash Nontsikelelo had suffered f rom occurred t w o mon ths prior to the 

al legation of rape sur fac ing. A t the t ime of the rash she asked 

Nontsikelelo if an adult had been sleeping w i t h her, but Nontsikelelo had 

denied th is . She had not been aware of the second al legation of rape 

unti l Nontsikelelo made a s ta tement to the police dur ing the year 2 0 0 0 . 20 

She then said that she only became aware of th is incident w h e n she and 

Nontsikelelo consul ted w i t h counsel for the State dur ing th is year, tha t 

is 2 0 0 2 . She had been mistaken in saying tha t it was the year 2 0 0 0 . 

But she could not remember in wh i ch mon th the consu l ta t ion had taken 

place. 25 

During cross-examinat ion Mrs Maset i c laimed tha t she had not 

made a s ta tement to the pol ice. It was only Nontsikelelo w h o had done 
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so. However , when s h o w n a documen t wh i ch it was said was her 

s ta tement to the police she ident i f ied her s ignature there. By this stage 

as it was late in the day the Court adjourned unti l the fo l low ing morn ing . 

Upon resumpt ion the next day Mrs Maset i again con f i rmed that it 

was her s ignature on the document . She could not recall tha t she had 5 

made the s ta tement wh ich was handed in as EXHIBIT "C". Her 

descr ip t ion therein of w h a t had happened to Nontsikelelo had been 

related to her by Nontsikelelo. Nontsikelelo had to ld her tha t she and 

the accused had been lying on their sides when he executed the up and 

d o w n movemen ts . It was also Nontsikelelo w h o to ld her tha t the 10 

accused had not taken her pant ies off . Despite this Mrs Maset i 

considered the act ions of the accused to amount to rape. Nontsikelelo 

had been taken to hospital by someone else in 1 9 9 9 . Thereaf ter Mrs 

Mzele did not make any fur ther enquir ies in respect of the inc ident . 

In reply to the Cour t ' s quest ions she said tha t she did not go to 15 

report the incident to the police as she was pregnant w i t h another chi ld 

w h o was born on 1 7 December 1 9 9 9 . The police had vis i ted her dur ing 

1 9 9 9 , but she could not recall when this was . It was possible tha t it 

was December 1 9 9 9 . The police had then taken a s ta tement f r o m her. 

She did not ask the police to conduc t a invest igat ion, she had also not 20 

made any fur ther s ta tement thereaf ter . She could not explain w h y the 

s ta tement signed by her, namely EXHIBIT "C", was dated 27 November 

2 0 0 0 . She then said that she though t it had been obta ined f r om her by 

a new invest igator . Af ter the accused 's arrest on 3 December 1 9 9 9 she 

did not make any fur ther enquir ies in regard to the progress of the case. 25 

Asked if she had to ld the police that the indecent assault or rape had 

occurred in November 1999 she could at f i rst not provide a reply. She 
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then said she had told t h e m , but added that it was in December 1 9 9 9 . 

She was unable to explain h o w she knew tha t the incident had occurred 

in November 1 9 9 9 . Thereafter she said she was to ld this by Nos iph iwe 

and again said that she had not heard this f rom Nos iph iwe. This 

conc luded her tes t imony . 

In reply to an enquiry f rom the Court Mrs De Kock indicated that 

she could not of fer an explanat ion in regard to w h y a s ta tement had only 

been taken f rom Mrs Maset i on 27 November 2 0 0 0 . She con f i rmed that 

the cr ime had been reported on 4 December 1999 and the accused 

arrested on 5 December 1 9 9 9 . 

This conc luded the case for the State. 

An appl icat ion by Mr Doko lwana for the discharge of the accused 

in terms of sect ion 174 of the aforesaid Criminal Procedure A c t was 

opposed by the State. Af ter being addressed by both Mr Doko lwana 

and Mrs De Kock the Court refused the appl icat ion as in the Cour t ' s v iew 

the evidence tendered by the State was such that a Court might conv ic t 

ihe accused of the of fences set out in the ind ic tment . 

The accused then elected to tes t i fy . His tes t imony was brief. He 

said that he knew Nontsikelelo Maset i , but claimed tha t she and her 

parents and he only shared a house unti l 1997 . He denied having 

assaulted her indecent ly . He had also not raped her. He also denied 

having raped Zam Mzele. He could not recall the date, but somet ime in 

:he middle of 1 9 9 9 Zam and Nontsikelelo wa tched te levis ion in his room 

w i t h t w o other chi ldren whose names he had fo rgo t ten . A t tha t t ime 

NJontsikelelo was l iving in the house behind his. He had become aware 

of the al legations against him on a Saturday in November in 1 9 9 9 . There 

was a meet ing of members of the commun i t y wh i ch he a t tended. They 
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threatened to assault, burn or kill h im and to evict him f rom his home. 

He denied having said that he removed Zam's panties because of the 

smell coming f rom her. He had also not said that Nontsikelelo slept in his 

bed because her parents were not there. This conc luded his tes t imony . 

During cross-examinat ion by Mrs De Kock the accused stated that 5 

since 1996 he did not have a good relat ionship w i t h Zam's parents. 

Zam and her fr iends had on occasions come to sweep the f loors in his 

house as they wan ted f ru i t . On her last visit he detected a smell and he 

asked w h o had stepped in human faeces. The chi ldren said the smell 

came f rom Zam. He did not touch her but told the other chi ldren to take 1 0 

her home to be washed . He denied that he had called her into his house 

as she had c la imed. He fur ther denied asking her when they were going 

to fall in love. Quest ioned about the explanat ion he had given about 

Nontsikelelo and Zam making a noise and his giv ing them pills for their 

headaches, he said that he was merely stat ing w h a t he knew. He could 15 

not explain w h y his legal representat ive had only put th is to Babalwa and 

not to Nontsikelelo as wel l . He had conveyed to his legal representat ive 

w h a t had happened. He denied having indecent ly assault ing 

Nontsikelelo or raping her. 

Quest ioned by the Court he said tha t the police had to ld h im tha t 20 

there was an al legation that he had slept w i t h the chi ldren. The police 

did not say h o w many t imes this had occur red. He had denied these 

accusat ions. He had told his f i rst legal representat ive, Mr S imoy i , w h a t 

had taken place at the meet ing w i t h the commun i t y members . 

This conc luded the case for the defence. 25 

Address ing the Court on the meri ts in relat ion to coun t 3 Mrs De 

Kock submi t ted tha t in respect of Zam Mzele the medical evidence 
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showed that there could have been sexual intercourse even though there 

were no injuries. She submi t ted tha t the evidence of Zam as to w h a t 

occurred should be accepted. There was no need for the Court to apply 

the caut ionary rule in respect of her ev idence, merely because she was 

a chi ld . In suppor t of this she referred the Court to an unrepor ted 5 

decis ion of the Transvaal High Court in the DIRECTOR OF PUBLIC 

PROSECUTIONS v S case. Regrettably this j udgment was not made 

available to the Court and I am unable therefore to c o m m e n t on the 

Cour t ' s reasoning in that mat ter and the conclus ion that was reached. 

When Mrs De Kock was asked to explain the d iscrepancy be tween the 10 

date of the of fence as stated in the ind ic tment and the evidence tendered 

by the State she responded by apply ing for the ind ic tment to be 

amended. The amendment she sought was for the phrase ' the mon th 

of December 1 9 9 9 ' w i th the phrase 'an u n k n o w n da te ' . The Court 

deferred its decision unti l Mr Doko lwana had replied at a later stage. 15 

Mrs De Kock cont inued w i th her submissions on the meri ts and 

asked that the accused 's version be rejected as fabr icat ion as there was 

no reason for a child to lie. Accord ing ly in respect of coun t 3 she 

sought a conv ic t ion of the of fence of rape, al ternat ively a t tempted rape. 

In regard to count 1 Mrs De Kock submi t ted tha t the evidence 20 

showed that the accused had lain on top of Nontsikelelo Maset i , wh i ls t 

she had her panties on . The accused had then executed up and d o w n 

movemen ts whereaf ter her panties had become we t . 

In respect of count 2 she submi t ted that the accused had inserted 

his penis in Nonts ikele lo 's vag ina. This was suppor ted by Nonts ike le lo 's 25 

evidence tha t there had been a b rown ish stain on her pant ies. Dr 

Klopper had also found a healed tear in her vagina wh i ch is suppor t ive of 
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there having been sexual in tercourse. Mrs De Kock conceded tha t there 

was a major problem in relation to the dates of the o f fences in the 

ind ic tment and the evidence tendered dur ing the tr ia l . Here too n o w she 

sought amendments to the ind ic tment so subst i tu te the phrase 'an 

u n k n o w n date ' for November 1999 in count 1 as wel l as in coun t 2. A 5 

decision on these amendments as was the case in respect of tha t in 

relat ion to count 1 was deferred unti l the Court had received Mr 

Doko lwana ' s submiss ions. 

In respect of the meri ts she submi t ted fur ther tha t the accused had 

not been a sat is factory w i tness and his evidence should therefore be 10 

re jected. There was no reason for the compla inant to lie. Accord ing ly 

the State sought conv ic t ions on counts 1 and 2 as set out in the 

ind ic tment , namely the of fences of indecent assault and rape. 

Mr Doko lwana addressed the Court f i rst ly in regard to the 

amendments the State was seeking in respect of the ind ic tment . He 1 5 

opposed both appl icat ions on the ground tha t it wou ld prejudice the 

accused if the amendments were granted at this late stage of the tr ia l . 

Address ing the Court on the meri ts in respect of count 1 Mr 

Doko lwana submi t ted that Nonts ikele lo 's evidence did not meet the 

requi rements of that expected of a single w i tness . Her ev idence was 20 

not clear, nor was it reliable, and it was uncor robora ted . The evidence 

of Babalwa Siney cont rad ic ted her in var ious respects. For example 

whether the accused had called her to come and lie in the bed. They 

also cont rad ic ted each other in respect of w h a t had occurred when 

Babalwa w e n t home. Then the evidence of Mrs N o w o n g a Maset i also 25 

di f fered f r om that of Nontsikelelo in regard to whe ther the accused was 

lying behind her or on top of her. Mrs Maset i ' s evidence was 
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con t rad ic to ry , at f i rst she had said tha t she had not made a s ta tement to 

the pol ice, then she admi t ted she had done so. However , this 

s ta tement was only made on 27 November 2 0 0 0 and no explanat ion had 

been fo r thcoming as to w h y it was taken almost a year later. In regard 

to the State 's submission that there was no reason for either of the 5 

compla inants to lie, he contended tha t it did not rest on the accused to 

explain this or to provide a reason w h y they were ly ing. He referred the 

Court to the case of S v LESITO 1 996 (2) SACR 6 8 2 (0) where the Court 

said tha t it was not for the accused to explain th is . Mr Doko lwana 

submi t ted therefore that the State had failed to prove the accused 's gui l t 10 

in respect of count 1. 

In respect of count 2 Mr Doko lwana said tha t his previous 

submiss ions in regard to Nontsikelelo being a single w i tness were also 

appl icable here. The same applied in respect of the State 's submiss ion 

that she had no reason to lie. In addi t ion her claim that the accused had 15 

raped her only came to the fore when she was in terv iewed by counsel 

for the State. Prior thereto she had not made any ment ion of the rape 

to anyone. On the basis of Dr Klopper 's medical examinat ion w h i c h was 

only conduc ted on 1 Augus t 2 0 0 2 the f indings that she had been raped 

were inconc lus ive. The evidence was therefore insuf f ic ient to sustain 20 

a conv ic t ion and the accused was enti t led to be acqui t ted on coun t 2 as 

we l l . 

In regard to count 3 Mr Doko lwana contended tha t the evidence 

did not prove that Zam had been raped. The f indings f rom Dr Van 

W y k ' s medical examinat ion did not suppor t tha t Zam had been raped nor 25 

did the evidence of Zam herself suppor t th is . He contended therefore 

that the accused was ent i t led to be acqui t ted on this charge as we l l . 
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Mrs De Kock made certain submiss ions in reply, but since these 

did not raise any new issues I do not intend to deal w i t h t h e m . 

Before I proceed to an analysis of the evidence I need to 

pronounce on the appl icat ion by the State to amend the ind ic tment in 

respect of all three counts to ref lect tha t each of the o f fences occurred 5 

on an u n k n o w n date and not in the month of November and December 

1999 as previously al leged. Af ter due considerat ion of the appl icat ion 

I am of the v iew that the accused wou ld be prejudiced should the 

amendment be granted at th is late stage of the t r ia l . Noth ing prevented 

the State f r om seeking amendments immediate ly when it emerged f rom 10 

the evidence of the v ic t ims that they were unable to speci fy w h e n the 

of fences had occur red . Instead it was only after the Court had 

highl ighted the cont rad ic t ion be tween their evidence and the ind ic tment 

that the State deemed it necessary to seek the amendments . If the 

amendments were to be granted at this late stage of the trial there can 1 5 

be no quest ion whatsoever that it wou ld clearly prejudice the accused in 

the defence tha t he has presented in respect of these o f fences . 

Th roughou t the trial the al legation was that the o f fences occur red in 

November and December 1999 and not on an u n k n o w n date. The 

accused 's defence was conduc ted on the basis tha t these o f fences had 20 

occurred w i th in the specif ied per iod. In my v iew it wou ld not serve the 

nterests of just ice that I grant the amendment at this stage. I am not 

even addressing the quest ion as to the fai lure of the State to ident i fy at 

a stage prior to the trial commenc ing that it could not speci fy the 

•ar t icu lar t ime periods when the of fences had occur red . 25 

Accord ing ly the appl icat ion to amend the ind ic tment in respect of 

all three counts is refused. 
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I turn to consider the evidence tendered by the State. An 

analysis of the evidence in respect of the medical examinat ions 

conduc ted on the v ic t ims conf i rms the fo l l ow ing : 

(a) Nontsikelelo Maset i was not examined by a doctor unti l 1 Augus t 

2 0 0 2 . That is a day before the trial commenced . This means tha t 

f r om the date that she f irst indicated tha t she had been sexual ly 

molested and the date that it emerged tha t she had been so 

molested wh ich appears to be 2 December 1 9 9 9 the medical 

examinat ion only took place 2 years and 8 months after the report 

of the sexual molesta t ion. Since the evidence tendered does not 

establ ish when the alleged of fences in counts 1 and 2 occurred it 

is impossible to determine w h a t period of t ime has elapsed 

be tween the actual incidents of sexual molestat ion and the 

medical examinat ion . 

(b) This medical examinat ion by Dr Klopper was done at the behest of 

counsel for the State Mrs De Kock to w h o m Nontsikelelo had 

revealed that in addit ion to being indecent ly assaulted she had also 

been raped. It is apparent therefore tha t this in fo rmat ion , namely 

the al legation of rape only sur faced during the course of a pre-tr ial 

consu l ta t ion conduc ted by Mrs De Kock and not at any stage prior 

there to . 

,'c) The examinat ion by Dr Klopper revealed tha t there was a 

th icken ing and d is tor t ion of part of the hymenal r im and this was 

highly suggest ive of vaginal penet ra t ion, albeit not of recent or ig in. 

Dr Klopper was unable to say exact ly when the sexual molestat ion 

occurred except that it wou ld have been at least 3 mon ths before 

the medical examinat ion conduc ted by her. 
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(d) A l though Dr Klopper could not exclude that the injuries could have 

been due digital penet ra t ion, tha t is by a f inger, she was of the 

v iew that it was more likely due to penile penet ra t ion, tha t is by 

a penis. 

(e) Zam Mzele was examined by a Dr Van W y k w h o was unavai lable 

to tes t i fy . Instead the State submi t ted her report to Dr Klopper 

for commen t . 

(f) Dr Van W y k had recorded in her report that all her f ind ings were 

normal . However , in conclus ion she stated "Normal f ind ings does 

not exclude sexual abuse." 

(g) In the report Dr Van W y k recorded that there was an irregular 

border to Zam's hymen . When counsel for the State asked Dr 

Klopper to commen t on this Dr Klopper conf i rmed tha t this was 

not abnormal . 

(h) Even though Dr Klopper agreed tha t the medical examinat ion of Dr 

Van W y k did not reveal any physical signs of sexual molestat ion 

she nevertheless agreed w i t h Dr Van W y k tha t th is did not exclude 

sexual abuse. In suppor t of this Dr Klopper has quoted var ious 

research studies. 

The aforegoing is the sum tota l of the medical ev idence adduced 

by the State. On the basis of this evidence it is clear tha t Nontsikelelo 

Vlaseti was most probably sexual ly molested and possibly even raped 

and tha t th is occurred at least 3 months prior to the medical examinat ion 

conduc ted by Dr Klopper. It was possible that this could have occurred 

4 to 5 years ago, but Dr Klopper could not determine exact ly w h e n it 

took place. Insofar as Zam Mzele is concerned the medical evidence 

does not cor roborate that she was raped of even sexual ly assaulted in 
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manner whatsoever . 

In assessing the remaining evidence the fo l low ing emerges: 

In regard to count 1 the State 's case rests on the evidence of 

Nontsikelelo herself and that of Babalwa. Theirs is the only direct 

evidence of the o f fence. Nonts ikele lo 's evidence in regard to 

w h a t occurred was somewha t con fus ing . Initially she said that 

when the accused laid on top of her he had on a bikini underpants , 

she also said that she did not feel anyth ing w h e n he moved up 

and d o w n . Thereafter she stated that he put his f ron t t h i ng , as 

she called it, inside her. That is her vag ina. But thereaf ter she 

again said that it was only placed on her pant ies. 

During cross-examinat ion she said that the accused had been 

dressed in his py jamas. She also said that at some stage Babalwa 

had looked at them and the accused had then to ld her, that is 

Nontsikelelo, to get out of bed. During cross-examinat ion she 

said that when Babalwa looked at t hem it was the accused w h o 

had got ten off her and then to ld her to get out of bed. A t some 

stage she also claimed that she did not k n o w if Babalwa had seen 

w h a t had happened. There were also cont rad ic t ions and 

inconsistencies in her evidence and be tween her ev idence and that 

of Babalwa. 

In respect of count 1 Nontsikelelo said the accused called her to 

come to his bed. But Babalwa says she did not hear th is . A t 

the t ime this happened, however , Nontsikelelo was si t t ing on 

Baba lwa 's lap. 

Further in respect of count 1 Nontsikelelo said tha t the accused 

to ld both her and Babalwa not to say anyth ing about w h a t had 
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happened and gave them 10 cents . Babalwa on the other hand 

claimed that the accused had not said anyth ing to her nor had he 

given her any money. Nontsikelelo stated fur ther tha t after the 

incident she accompanied Babalwa to her home and wa i ted there 

for her parents to fe tch her. Babalwa, however , stated tha t 

Nontsikelelo accompanied her part of the w a y and then turned 

around and w e n t home on her o w n . 

Accord ing to Nontsikelelo when they were on their w a y to 

Babalwa 's home she did not tell Babalwa w h a t had occur red . Nor 

had Babalwa asked her about the incident. Babalwa on the other 

hand said tha t she asked Nontsikelelo w h a t had happened and tha t 

Nontsikelelo replied tha t she should not tell anyone. Nontsikelelo 

had also said that she wou ld give her some money . 

They also dif fer in respect of other issues, but I do not intend to 

enumerate all of these. 

It is of s igni f icance that a l though Babalwa claims that the accused 

had lain on top of her at some stage whi ls t she was lying in bed, 

she did not tell any of the adults of th is . Surpr is ingly too no 

charges were preferred against the accused in respect of this 

inc ident , even though such conduc t wou ld have amounted to an 

act of indecent assault. No explanat ion has been tendered for the 

fai lure to charge the accused w i t h this o f fence, if it indeed 

occur red , I cannot conceive of any logical reason for the accused 

not being prosecuted in respect of this unless the State was 

unaware thereof unti l it only emerged at the tr ia l . 

Count 2 was added to the ind ic tment at the c o m m e n c e m e n t of the 

t r ia l . The reason for this charge only being included in the 
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ind ic tment at such a late stage is that the State only became 

aware of the alleged of fence dur ing a pre-trial consu l ta t ion . When 

apply ing for the amendment Mrs De Kock in formed the Court that 

it was whi le she was consul t ing w i t h Nontsikelelo in respect of 

coun t 1 , namely the of fence of indecent assault, tha t Nontsikelelo 5 

then disclosed to her tha t the accused had also raped her. As a 

result of this disclosure Mrs De Kock then arranged for 

Nontsikelelo to be examined by Dr Klopper on 1 Augus t 2 0 0 2 . 

j ) The only direct evidence of the alleged rape has been prov ided by 

Nontsikelelo herself. A t the t ime that it occurred Babalwa was 10 

asleep in the other bedroom. The part i t ioning be tween the rooms 

it has been said is not a solid s t ructure but consis ts merely of a 

b lanket . It appears, however , tha t at that stage was Babalwa 

aware of anyth ing un toward happening in the room next door 

behind the blanket par t i t ion ing. Af ter the accused had sent 15 

Nontsikelelo back to the other bedroom she claimed she did not 

tell Babalwa w h a t had happened as the accused had said he wou ld 

give her a hiding and had also given her money to keep quiet . 

!j) Nontsikelelo stated fur ther that the reason for her not tel l ing her 

mother was because she was afraid of her mother . She admi t ted , 20 

however , that she enjoyed a good relat ionship w i t h her mother . 

Yet in spite of her supposed fear of her mother she nevertheless 

to ld her of the incident where the accused had lain on top of her 

at the t ime that Babalwa was present in the room. 

(k) The ind ic tment alleges tha t both the act of indecent assault and 25 

the act of rape occurred in November 1 9 9 9 . Dur ing cross-

examinat ion Nontsikelelo f i rst said that both incidents occurred 



29 

before 1998 . And later claimed she was four or f ive years old 

when these incidents took, place. A t the t ime tha t she test i f ied 

her age was given as being 12 years, if this is so, then the 

incidents wou ld have taken place in either 1 9 9 4 or 1995 . Not 

surpr is ingly due to the confus ion in regard to when the of fences 

supposedly occurred the State was compel led at the very belated 

stage of the proceedings to seek an amendment in respect of the 

dates of the o f fences. This appl icat ion has of course fai led. 

(I) In regard to count 3 the only direct evidence of the rape is again 

that of the compla inant , in this case Zam Mzele. On the basis of 

her tes t imony , however , it is clear that sexual in tercourse did not 

take place. Her evidence should it be accepted by the Court does 

not disclose that she was raped, but that she was indecent ly 

assaul ted. 

(m) I consider the aforegoing to be the most per t inent issues to arise 

f rom the tes t imony of the w i tnesses. 

I turn n o w to consider the reliabil ity of the evidence tendered by 

the State as wel l as the credibi l i ty of all the w i tnesses. In respect of the 

t w o compla inants and their w i tness Babalwa Siney I am mindfu l of the 

fac t that they are young chi ldren, they may therefore not have the abil i ty 

to remember dates and recall events in the same w a y as adults do. Their 

abil i ty to express themselves is also quite clearly not as wel l deve loped 

as tha t of most adul ts. But even if I a l low for th is there are var ious 

aspects of their evidence wh i ch nevertheless gives rise to prob lems. 

Nontsikelelo Maset i did not impress me as a w i tness nor did Babalwa 

Siney. Not only did they cont rad ic t each other in material respects, but 

crucial aspects of their evidence were improbable. 
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In respect of count 1 : 

The reasons provided by them for their fai lure to disclose to their 

parents or someone else either that evening or short ly thereaf ter of w h a t 

had occurred to Nontsikelelo is d i f f icul t to accept . They have 

cont rad ic ted each other in respect of w h y this did not take place and 5 

a l though Nontsikelelo claims that she feared that the accused wou ld give 

her a hiding if she told anyone she is cont rad ic ted in respect of coun t 1 

by Babalwa. Babalwa only ment ions that the reason w h y she was 

asked to keep quiet is because Nontsikelelo had of fered her money to do 

so. 10 

In respect of count 2: 

It is even more di f f icul t to accept tha t if Nontsikelelo had been 

raped tha t she wou ld not have said anyth ing to Babalwa w h e n she 

returned to the bed in wh ich the t w o of t hem were s leeping. Af ter all 

she w i tnessed the accused c l imbing on top of Babalwa and Babalwa 1 5 

having to push him away . I wi l l return to this in due course. 

Whi le Nonts ikele lo 's mother Zole lwa Patricia Maset i s tated tha t 

Nontsikelelo revealed on 2 December 1999 w h a t had taken place there 

is no indicat ion in any of the evidence when this act of indecent assault 

wou ld have occur red . Wha t is more Mrs Maset i c laimed tha t 20 

Nontsikelelo had said that she was raped whereas w h a t Nontsikelelo had 

descr ibed to her was an act of indecent assault. But even insofar as this 

s concerned the act of indecent assault as descr ibed by Mrs Maset i 

clearly di f fered to that as related by Nontsikelelo. Dur ing cross-

examinat ion Nontsikelelo claimed tha t the incidents occurred before 25 

1 9 9 8 , in cont rad ic t ion to the averment in the ind ic tment tha t it had 

occurred dur ing November 1 9 9 9 . In v iew of these host of cont rad ic t ions 
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it is impossible to establ ish w h e n the incidents in both coun ts one and 

t w o occur red , it is obv ious f rom w h a t I have said that it spans a 

d i f ference in t ime periods s t re tch ing over a f ew years. No mat ter h o w 

much I a l low for the inabil i ty of chi ldren to be able to provide dates etc, 

the unrel iabi l i ty of their evidence in this regard does not enable me to 5 

d raw any conc lus ion as to when these of fences may have occur red . As 

I have indicated Nonts ikele lo 's fai lure to tell Babalwa tha t she had been 

raped by the accused, and this relates to count 2, is inexpl icable. There 

was no apparent reason for her not even to disclose to Babalwa tha t the 

accused had also lain on top of her, the t w o incidents are so close to 10 

each other in terms of t ime period tha t I f ind it d i f f icul t even a l lowing, as 

I have ind icated, for the di f f icul t ies chi ldren have w i t h t ime periods to 

accept tha t she wou ld not have disclosed w h a t had taken place. 

Moreover even if I a l low for the fac t tha t she was only 9 years of age at 

the t ime or possibly even a year or t w o younger it is by no means 1 5 

unreasonable to have expected tha t she wou ld have told Babalwa at the 

very least that the accused had picked her up and carr ied her to his bed 

and then laid on top of her. To some extent one could understand tha t 

she might possibly have been embarrassed to go into more detai l , tha t 

s to disclose the act of rape or to describe w h a t fur ther had taken place, 20 

out her tota l silence is impossible to unders tand. Whi ls t Dr Klopper has 

quoted f rom var ious research studies that chi ldren may not easily 

disclose w h a t has happened the absence of any psycholog ica l ev idence 

relat ing to Nontsikelelo in regard to her psychologica l state does not 

enable me to simply d raw the conclus ion that this has happened in her 25 

case as we l l . 

Equally d i f f icul t to understand is Nonts ikele lo 's fai lure to tell her 
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o w n mother when quest ioned by her that she has been raped, instead 

the only inc ident that she did disclose is the one where she and Babalwa 

</vere in the same room wa tch ing televis ion w i t h the accused and where 

Nontsikelelo then w e n t to lie in the same bed w i th the accused. I should 

n e n t i o n tha t as much as one may be sensit ive to the fac t that chi ldren 5 

y ing w i t h adults in the same bed may lead to un toward sexual con tac t 

the fac t tha t an adult and young child are in the same bed does not 

necessari ly war ran t the conclus ion that someth ing improper is tak ing 

place. 

Equally puzzling to me is Babalwa 's fai lure to disclose to anyone 10 

that the accused had lain on top of her and that she had been forced to 

push him away . As I have indicated previously it appears to me tha t the 

failure to charge the accused w i th this of fence could only be as a result 

of th is in format ion sur fac ing when Nontsikelelo and Babalwa tes t i f ied . 

I tu rn to the issue of h o w Nontsikelelo came to reveal the detai ls 1 5 

that have resulted in count 2 being included in the ind ic tment . From 

w h a t Mrs De Kock has conveyed to the Court to the e f fec t tha t details 

of th is o f fence only emerged dur ing pre-trial consul ta t ions w i t h 

Nontsikelelo it has created a serious d i f f icu l ty in this regard. It is clear 

that on the basis of this disclosure Mrs De Kock, and r ight ly so I may 20 

say, arranged for Nontsikelelo to be examined by Dr Klopper. This 

resulted in Nontsikelelo only being examined on 1 Augus t 2 0 0 2 . But the 

prob lem tha t th is has caused in respect of the State 's case is tha t there 

is no evidence before this Court in respect of w h a t Nontsikelelo 

conveyed to Mrs De Kock. I appreciate the invidious s i tuat ion Mrs De 25 

Kock found herself in, but at the end of the day unless she test i f ied 

about w h a t Nontsikelelo told her the comments she has made f rom the 
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Bar does not amount to evidence wh i ch is of a suf f ic ient nature for this 

Cour t to be able to accept w i t hou t fur ther ado w h a t took place. I w a n t 

to emphasise that I cast no ref lect ion on the character of Mrs De Kock 

wha tsoever . I ful ly accept that she has in a bone fide manner conveyed 

1o the Court w h a t has taken place, but the d i f f icu l ty is th is : Mr 5 

Doko lwana could not cross-examine her on w h a t Nontsikelelo has 

disclosed to her since she did not test i fy . This oppor tun i ty wou ld have 

been available to Mr Doko lwana in the case of any other w i tness w h o 

was called to test i fy to disclose w h a t Nontsikelelo had to ld her in respect 

of the rape. Accord ing ly I must regard w h a t has been conveyed to me 10 

in te rms of its evidential value w i t h caut ion and I re-emphasise tha t it is 

not because I in any w a y doub t the t ru th of w h a t Mrs De Kock has 

conveyed . It should be apparent however to all tha t in te rms of our 

orocedures in regard to trials that a person should be available to be 

cross-examined. While Mrs Maset i in her tes t imony eluded to the fac t 1 5 

that she had become aware of the in format ion tha t had been conveyed 

to Mrs De Kock the evident ial value of this tes t imony is very l i t t le. 

Moreover as wi l l become apparent short ly I must t reat Mrs Maset i ' s 

evidence w i t h a great deal of c i rcumspec t ion . In the c i rcumstances I 

must f ind tha t there is no cor roborat ion of w h a t Nontsikelelo disclosed 20 

to Mrs De Kock when she claimed tha t such an act of rape had occur red . 

In my assessment of Nontsikelelo Maset i and Babalwa Siney I am 

unable to hold tha t they were credible w i tnesses. I do not f ind their 

evidence to be reliable. The same applies to Mrs Zo le lwa Patricia 

Maset i the mother of Nontsikelelo. She created a very poor impress ion. 25 

I appreciate the di f f icul ty and the t rauma a parent has to exper ience 

w h e n exposed to an al legation tha t the child has been sexual ly molested 
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cr raped. It does not require any deal of imaginat ion to realise w h a t a 

t raumat ic exper ience tha t must be. But w h a t emerges f r om her 

ev idence is tha t fac ts seems to have become submerged w i t h speculat ion 

and supposi t ion and hearsay evidence. I found it impossible to sift w h a t 

is fac t f r om the rest. I consider it unsafe to rely on the vers ions of either 5 

of these wi tnesses as the t ru th of wha t occur red . 

In regard to count 3 it is ev ident tha t neither the evidence of the 

compla inant Zam Mzele herself nor the medical evidence proves tha t 

sexual intercourse occur red . The quest ion remains whe the r the 

evidence does not establ ish tha t she was indecent ly assaul ted. It is 10 

ev ident tha t Zam had originally claimed tha t she has been raped and 

hence the accused was indicted on such a charge, but this was clearly 

not her evidence. I have not been provided w i t h any explanat ion for the 

serious deviat ion f rom her original c la im. In the absence thereof her 

t ru th fu lness as a w i tness is adversely a f fec ted. There were in addi t ion 15 

improbabi l i t ies and inconsistencies in her version of the events . She 

was also vague in regard to when the incident occurred and it is not 

possible to conc lude in wh i ch year even this took place. I do not f ind 

her to be a credible w i tness nor do I consider her evidence to be reliable. 

The evidence of Zam's mother , Nombeko Mzele, was even more 20 

unrel iable. Her evidence was riddled w i t h speculat ion, suppos i t ion and 

hearsay. Mrs Mzele was an ext remely poor w i tness . Many of her 

replies were evasive and did not make sense. She was by no means a 

credible w i tness and I cannot place any reliance on her ev idence, it is 

clearly unrel iable. 25 

I fai led to ment ion that the problem regarding the delay in the 

s ta tement f rom Mrs Maset i has not been clarif ied in any manner 
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wha tsoever . She also seemed to me to display a to ta l indi f ference in 

regard to explor ing fur ther the in format ion she had received and whe the r 

the case was being pursued or not or properly invest igated or not. 

I am left w i t h the impression at the end of the day tha t certain 

events may very wel l have taken place, but it is impossible to determine 5 

exact ly w h a t tha t is. It may very wel l be that on some day the accused 

asked Nontsikelelo to cl imb into the bed w i t h h im, but I am unable to f ind 

that beyond a reasonable doubt . It may even be tha t at some stage he 

w e n t to lie on top of Babalwa, but again because of the poor nature of 

the evidence I am unable to conclude that this is w h a t took place. I am 1 0 

not even able to f ind that he may have sexual ly molested Nontsikelelo by 

using his f inger or anyth ing of tha t nature. The qual i ty of the evidence 

tendered by the State left much to be desired. The unrel iabi l i ty of the 

evidence creates serious problems in the State 's a t tempt to seek a 

conv ic t ion either on the charge of indecent assault or on either of the 1 5 

charges of rape or any competen t o f fences. 

The accused 's version was a very simple one in tha t he denied any 

w rongdo ing in respect of both Nontsikelelo and Zam. His was a simple 

story to tell and whi ls t he may not have been the best of w i tnesses I do 

not f ind it possible to reject his version as being false. The test has 20 

been adequately stated in a number of cases. It is not a quest ion 

whe ther I personal ly believe h im, the quest ion is whe ther it can be said 

tha t the vers ion he has prov ided is not reasonably possibly t rue and it 

palpably false. The State has failed to show tha t th is is the case in 

cross-examin ing the accused. Even though the cross-examinat ion 25 

revealed certain uncerta int ies in the accused 's vers ion these were not of 

such a nature tha t I wou ld be just i f ied in reject ing his vers ion as an 
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un t ru th or as a story that he has concoc ted in order to conceal the t r u t h . 

It has been stated also in a number of decided cases tha t it is not for the 

accused to prove his innocence but for the State to prove his gui l t 

beyond a reasonable doubt . 

A f ter we igh ing up the evidence in its to ta l i ty I f ind tha t the State 5 

has fai led to prove the guil t of the accused beyond a reasonable doub t 

in regard to any of the counts in the ind ic tment . In v i e w of the 

unrel iabi l i ty of the evidence I am unable to f ind tha t it wou ld be correct 

to conc lude tha t the accused is gui l ty of a competen t o f fence in respect 

of any of the charges. Whatever suspic ions the evidence may have 10 

evoked the fac t remains tha t the evidence does not reach the requisi te 

s tandard necessary to sustain a conv ic t ion in respect of any of the 

o f fences. 

In the result the accused is found not gui l ty and d ischarged of the 

o f fences of indecent assault and rape set out in counts 1 , 2 and 3 of the 1 5 

ind ic tment . 


