HIGH COURT
(BISHO)
CASE NO.: CC27/2000

In the matter bhetween:

THE STATE

Vergils

1. AMOS QONONDA

2. MZIWEKHAYA GANELO
3. SIBULELO TSOLOLO

J U D GG M E N T

EBRAHIM J: The three acoused are AMCS QONONDA, the second
accused 1s MZIWEKHAYA GANELC, and the third accused is
S1IBEULELO TSOLOLO. They face one count of rape. The crime

of rape & set out in the indictment as follows:

"Tn that on or about the 1st day of August 1%9%
and at or nrear Zola Administrative Area in the
district of Ntabe_ hemba the accused did unlawfully
and intentionally have sexual 1ntercourse with
Nexnayalakhe Speyi without her consent and against
her will. It is further alleged that the accused
rersons acted in concert in the commission of the

gald offence.”

All three of the accused p_eaded not guilty Lo this charge
anc. in terms of SECTION 115 of the CRIMINAL PROCEDURE ACT,
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2.
Nco. 51 of 1977 elected not to disclose the basis of their

defance.

In substantiarion of thc charge the State has tendecred the
evidence of the complainant, NOKAYALAKIIE SPEYT and two other
witnesses namely Mrs LULEKA NGANTWENI and Mr TOTOYI SAMENTE.

A summary of the evidence of the complairanrt is as follows:

On 1 August 1999 she visited the home <f the mother of
accused no. 1. She referred to accused no. 1 as JEMJIKILZE.
She arrived at his mother's home at about 4 pm and she says
that she Left at about 7 pm. A number cof people were
present at Lhe house of accused nc. 1. In addition accused
ne. 1 and accused no. 2 as well ag accused no. 2 were alsc
there. She had gone to the home of accumged no. 1 as there
was a celebration for young men who had returned from their
clrcumcision. She drank scme Sorghum bheer, she gays that
she had two gips from a can which wag being vagsed around.
She saw accused nos. 2 and 3 sicting with accused no. 1. At
the time that she left the home of accused no. 1 Lo return
to her ownl home she did not see the accused there. On her
way home she had to pagg three water tanks which are near
te the gireer 1n which her home s situated. Wnen she
aprroached the water canks she gaw three persons theve.
When she was about to pass them the tallest of the three
persons care to her and struck her with his fist against
her forehead. &hec could ro= identify this individual. She
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says, however, that she hcard his name being mentioned by
the cther Zwo persons later on. They had referred to him as
My IWEKHAYA., AllLer this individual had struck her the other
twe algso asgaulted her with their fists and she was kicked
just akcut above her hip. This caused her to fall down. She
was wearing a shawl around her shoulders and one cf the
incdividuals grabbed held of the shawl in front of her neck
anc twisted 1. and in the process strangled her. One of the
otker individuals drew a knife and cut open her pantics.
She identified accused no. 1 as one cof the individuals. One
of the indilviduals then had sexual intercourge with her,
while the other two held her down. One of them held her by
her lege and the other vregsed her neck down and alsc her
legs. Wnhile this person was having intercourse with her the
other two 1ndividuals argued and it appears that they said:

"MZIWEKHAYA vou are taking a long time, let me

also do it
She indicated that when he was havirng sexual intercourse
with her he penetrated her. Thisg individual then gct up and
cone of the other persors also had sexual intercourss with
ner in the same manner and penetrated her. The other two
individuals were then holding her down. After the gecond
individual had sexual intercourse with her he got up and
tnen the third individual also had sexual intercourse wlith
her. Curing the course <f the third perscon having
intercourse with her the other twe individuals Lkecame
impatient and tried to pull him off as they wanted tc have
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sexual Intercourse with her agairn. She says that she
screamed, bur that wherever she tried to scream they muffled
her gcreams. The pergon called MZIWEKHAYA then said that
they should stab her with the xnife in her head until it
ginks, because the next day she was going to report them.

The cther Two, however, disagreed and said that they had not

vet decided upcn thnis. At some stage she saw the light from

a torch and she heard people approaching. The three
irncividuals then ran away. COne of the perscns approaching
shouted words to  the effect: '"MZIWEKHAYA sStop there
kwedini . " She says that the individual did not stcop running
as he was ca’’ed upon to do. 8She was unable to stand up and
had to ba helped by the individvals who had arrived. A

whealbarrow was brought ard she was loaded into it ard then
wheeled to ner brother's home. She related o her rescuers
that. she had been raped. Later 1t was reported to the
police what had happened. The complainant says further that
at the scene she saw clothing there and this was a lumber

jacket and a cap. Later she was taken to a doctor in

Cueerstown.

The complalnant was cxtensively crogs-examined by Mr Manjezi
who  appears for all thres the accused. The following
emerged [rom his cross-exarination: The complainant denied
that she had drunk ary intoxicated liquor before she arrived
at the home of accused no. 1. Although she had two sivs
Zrom the tin of as she described it "kowboti" or Sorghum
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beer, she was not drunk. She did not have any brandy or
clear beer to drink. She disputed that she nad left the
home of accused no. 1 at 12 midnight. She did admit that

the mother of accused no. 1 had said that she should rather
gleep there and not go home. The complainant, however, had

indicated that she would rather go home as it was not too

bh

ar away. She indicatec that the persons had scxual
nterccurse with her over a long period of Tims and this
could have been about two hours. When she had tried to
goream T—hey grabbed her throat and prevented her f[rom
screaming. She denied that she was drunk and could remember
what had happened. When she left the home of accused no.
she nad not seen accused ros. 2 and 3 kehind her as she
was walking home. She denied that she had ‘oined the
accused at the water tanks in order to drink beer. It was
the taller person that puncred her in the face on the first
occasion. She could not say which of the persons 1nad
throttled her by wusing the shawl around her neck. She
dencnstrated in Lhe wilness box how this took place by
exerciging a grip and then turning her hand indicating that
the perscen had grabbed hold of cthe shawl and twisted 1t
She knew accused nc. 1 very well, and insisted that he had
raped her. When she had screamed he had even at one stage
said to her 'close that mouth'. She denied that she had
gilven consent ©o any ol the &accused Lo have sexual
intercourse with her. She denied further that she had at
any stage said 2o any of trem that thev should hurry up
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while thoy were having sextal intercourse. She had also not
teld them esither pricr to having sexual intercourse or at
any other stacge that they could have sexual intercourse but
they should not tell anyone about this. She denied that
they had acgreed to keep the secret. She alsgso denied that
she had only screamea &l the time that her rescuers
aprrceached.  Adocording o her the nearest house wasg about 15

or 20 paces away.

Ir rep.y to questicns from the Court gshe stated that she had
only been able to recogniss accused no. 1.  All that she
could say apout the other two accused is that she had heard
onc being called MZIWEKHAVYA. Her regcuers had asked her 1f
ahe could identify any of the accused and she had indicated
that she could only recognise one of them. The three
ageallants had rurm away at the time that they saw the light
of The torch. None of the assailants had also agked her to
tell the people that they niad sexual intercourse with her,
with her consenl. She said that the person who had called
te the individual MZATWEZKHAYA tCo stlop was Father SAMENTE.
She also denied that any of the three perscons had asked her
to have scxual intercourse with her, nror had she at any
stage 1indicated that she was willing to have sexual
intercourse with them. She stated that 1t should have been
cleared —c them {rom her conduct that she was unwilling to
have sexual 1nterccourse with any one of them. This
concluded her evidence.

The/

(1

10

20

o
oy



7.
The witness TLWULEKA NOZUKO NGANTWENI testified chat her house
wag near Lo Lhe Lhree water tanks. 1 Augusl 1999 was a
Sunday and she was awoke from her sleep by the sournd of a
woman screaming. The scream came from close by and she
hezrd the woman at one gtage shout: "Oh uncle help me." The

gscreaming continued off and ocn and at times it became scofter

ana not as loud as before. It sounded to her that a
gtruggle was golng on. She went cutside and then saw tChe
lmege of people at the watzr tanks. She says she saw the

image of one person ara in addition to that of the person

whe was screaming. She then wo<e her children up and send
one of them to call other people te come and find out what
was taking place. She did not approach, but when the

recoucrs  came  closer to the water tanks ghe saw  two
irndividuals rur away. She says she looked closely and was
able to recognise one of them as being MZIWEKHAYA who 1s
accused no. 2. Sne wert to the asesistance of the woman who

was screaming and descoribed her ag belng in a state of

dizziness or fainting. She had fcund the complainant lying
on  her gide, She also noticed a lumbker Jacket, an
underpants and a cap lying on the ground. It seemed to her
that the underpants was that of a male person. She

confirmed that the complalnant was not wearing a panty or
underpants, They also found another underpants which was
cut. on both sides. Apparently someone asked if it was a man
or a woman's underpants as it had a seam on the side. She
confirms that the complainant was screaming and that they
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brcughz a wheelbavrrow and wheeled ner to her brother's homc.
Wrhen they guegticred the complalinant she was at first unable
to say what Lad happened, .t appcared to this witness that
the complainant was not in nher full senses and seemed to be
shcok. This witness had algo heard Mr SAMENTE shcouting that
MZIWEKHAYA should stLcp. She observed Ifurther that Lhe
corplainanl's “hroat wag swollen and that there was scratch
marks cn her fcrehead and just above it to the right hand
sice. She also confirms that the complainart was taken to

a aoctor.

The following morning she accompanled the residents to the

house ot accused no. 1. She alsc referred to him as
JEMJIKILE. She conveyed to him that MZIWEKHAYA had said
tkat they were together and that accused no. 1 had
recistered surprise. Shke had not spoken to either accused
no. 2 nor accuged ro. 3. All three the accused were taken

away by members of the community.

During cross-examination she conceded that at the tire the
people arrived on the scene it could have been round about
midnight . The perscrh who had been carrving the torch was

Mr SAMENTE. When sae chserveda the people at the water tanks

1t appeared that two of them were geoing back and forth zo
the water tanks. From what she could see they appeared Lo
be males. She had watched what was going on for almost an

heour and during this Lime ghe heard the woman screaming and
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moaning. She admitted tha: she had not seen a third man at
“he gcene. Tt. was only the next morning that she heard
that there was a third perscn. It did not appear to her

zhat the complainant was drunk, ncr had she smelt any liguor
or. her. She confirmed that the complainant had said that
she c¢ould recognise one of the assallants. This information
“he complalrant had veclunzeered after they had taken her to
her brother's home and they had warmed the complainant up
because she wag cbviously very cold. She also said that
wien accuged no. 1 was told that he was one c¢f the
individuals he had gald that he was not nresent. She had
not seen any members of the community assault any of the
accusad. She rememberg Lhat the accused said that they haa
used the complalnant. She also indicated that it was only
at. a later stage that the complainant had said that there
were three individuals wha had raped her. She had alsc

confirmed that she had come from the house QCONCNDA.

In replvy Lo guegtiong frem the Court she said that the

accuged had admitted that they had sexual intercourse with

the complainant. ilowever, they had not said that she had
congented to this. There was no other incident of this
nature that cccurred at the water tanks that evening. In

her view wher ghe saw the complainant she did not gain the
irpression that she was faxing, she genuinely seemed to ke

shocked. This concluded rner evidence.
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The next witness for the State was Mr TOTOYL SAMENTE. He
corfirms that he was ca._ed to come to the water tanks
because of an incident which was taking place. On his
arrival he found a woman there whose name wag unknown Lo
him. He had a torch with him and then saw a young man whom
he recognized as MZIWEKHAYA running away. Ile sayse he
ghcured to MZIWEKHAYA to <Zome here, however, he aid not
respend ard contlinued running away. He also confirms that
they had to tvansport the complainant by mneans of a
wheelbarrow to her brother's house., He says further that he
gaw a wound cun her head and that her face wag swollen, she
was shivering and cold and unable to speak. At the time
that he arrived at the water tanks she was lying down and
goreaming. He was unable to say whether she was drunk or
not. At the scene he found a klack pants and a panty, the

party had bheen cut on both sides with a knife.

He 1is the chairman c¢f a Police Forum and the following
morning he and other residents went to the house of
MZIWEKHAYA. They questioned him about the events of the
previous cvening and asked him to whom the <¢lothing
khelonged. He sald that the Ilumber Sacket belonged to Mr
QONONDA . They then went %o the house of QONONDA, that is
accused no. 1. Where accused no. 1 saild that it did nrno=
belong to him, but to a herd boy. He says Lhat accused no.
2 admitted that he had sexual intercourse with the
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complainant. However, he had not said whether he had sexual
intercourse wilh her wilh her consent or not. What accused
no. 2 did say To him was that she wag an older verson with

whom he had a love affair.

The herd boy whom accused no. 1 had referred to i1s accused
no. 3. He gayeg further that all three tThe accused admitted

that they had knowledge of the incident.

Cross-examination of Mr SAMENTE revealad the following: He
hac rnect to. ¢ the police that the complainant was drunk. Ee
was an illiterate individual and Lherefore could not read or
write., He confirmed trat ne had made a statement to the
police. He was questioned on var-ous aspects cof the events
of that evening, these related the state of sobriety of the
complainant, thne recovery of a lumber jacket and underwear
at the gcene and a cap and trousers. In nis view it
appeared that the panty haa been cut with a knife. He had
not guestioned the complainant about how she had come therc,
nor about what had hsppened in relation to who had committed
the rapes on  her. He wsays that when they tock the
complainant to her brother's house she went to sleep and he
then left te go to the police. When it was put to niw
whether he could say whether the complainant was drunk his
reply was thalt 1t was possinly seen by other. He was a.so
questioned about the treatment that Lhe three accused
received from the members of the community and said they
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were not assaulted in hig presence. He says that ncone of
the accused had denied having sexual intercourse with the
cormplainant. He insigted “hat accuged no. 2 had told him

that he had an affair with the complainanrt.

Ir rep.y to questions frowr tne Court he said tnat he nad

O

formed the opinion that she was genuinely upset and this was
the reason for her crying. He had alsc seen the swelling on
her face and another spot on her neck which was alsc
swollen. The Court alsc agked Mr SAMENTE how old ke was
anc¢ although he sald he was about 60 years of age it is
completely apparent to the Court that he was fZar older than
tha.. Ile was not able to disclese his date of bhirth tc the

Court, but says that he is in reccivt of a pension. That

corcluded his evidenco.

The State then handed in EXHIBIT "B" which is a medical
report prepared by Dr JI KOOPOWITZ and indicates that he
corducted a nedical examination on the complainant,
NOKHAYALAKHS SPEYT on 2 August 1999. This report was

har.ded Lo terms of SECTICN 212(4) (a) of the CRIMINAL

(L

PROCEDURE ACT, 51 of 1977. Mr Manjezi on behalf of the
accused indicated that thers was no cbjecticn to the handing
in of the report and thev did nct digpute the docteor's
firdings and ceorclusions. Under the heading "Clinical

firndings" the following is recorded by the doctor:

1(2/
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"2 X 5 com scratch abrasions to front of neck.
5 ¢m swelling of forehead.

Alleged rape 1 Avgust 1999 at 19h00."

This concluded the evidence for the State.

Accused no. 1 then testified. Ee contirms that the
cormplainart visgited his hore on 1 August 199%. He says she
arrived at & ovm ana lef- at abkout 12 pn. When the

complainant arrived it apreared to him that she had bkeen
drinking. She had alcohol to drink at their place. By the
time the other people had left and the complainant was still
there they drank Sorghum beser. He confirms that when the
coriplainan~ wanted to leave his mother —ried to persuade her
not to out she said that ghe was still going home. de
conlirmg that accused nos. 2 and 2 were there, About. 5
minutes after the complainant left accused nos. 2 and 2
followed her., He did not go witn them but remainca at home.
After some while he declaed Lhat e was going to the

motntain to —he circumcisicn gchool. He left home, but then

arrived at the three water tanks. He saw pecple sittina
there and realised that they knew him. He went ¢losser and
recognised accused nos. 2 and 3. The complainant was there

but she was lving on the ground on her side. 3She locked at
him and asked him who he was and he replied that he was
JEMITKTILE. She in turn asked if he was the son of MANQABANWC
and he said yes. He asked her what was being done to her
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and she replied that he should rot tell anyone wnat they
were doing ag they were hiding this. He then askesd her 1f
he coula participate in what was being done. Tnis he
described as thnat sexual Intercoursge was being nad witn her.
She agrsed o this and saild That he ghould hurry up. He
then had sexual intercourss with her. However, he hecame
afraid kefore he ejaculated and then got up and went home.

He could not explain what had caused him to beccme scarved it

had just hapvencd. He returned home but did not go to the
civoumcisgion schocl. He left accused neos. 2 and 3 with the
complainant. At no stage had he heard the corplainant

screaming, ncr had ne or accused na. 3 punched or kicked
ner. He had also not pinned her to the ground while either
of the other accused were having sgexual intercourse with
ner. ile savs that he was drunk. The reagon for the
complainant claiming that she had been raped was because
ct.her pecple saw what had happencd. He insisted that she
had given him consent to have sexual 1ntercourse wlith her.

He sgsavs tn=a corvplalirant was also drunk.

Cross-exarination by Mrs De Kock who appears for the State
revealed the following: Accused no. 1 knew the complalinant
well and she nad often visited their home. The visitors to
hig home nad not left because there was no ligquor left to
drink. Wnhen ke approached the water tanks he had seen that
one of the other accused wag having sexual intercourse with
the cemplainant, but wken he arrived there accused nos. 2
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15.
anc 3 were glitting and the complainant was lying on her
back. He did rno: gee them drinking. He was asked wnhy it
hac bkeer put to the complainant that when he arrvived there
that accusad neo. 3 was having sexual irterccocurse with her,
he replic that he did not know where his legal
reprasentative obtained that information Zrom. He said
that when Lhe complainant agreed to have sexual intercourse
with him ke indicated to her that she should not worry as he
wou ld not tell anvere. He was unable to say who the
initiate was that he was gcing to visit at the circumcision
gsctocl. He was again asked why ne became scared before he
ejaculated, but he was unable o provide any angwer as Lo
why thig had happened. He said that it puzzled him that he
had become scared. Hde dernied that he had become scared
because he had heard members of the community approaching.
At the time that he left the scene accused nos. 2 and 2 was
sttill sitting there and the complainant was also sitting.
There was an empty bottle beer there and ae Look that with
him. Whkenrn he was asked why he had done thig, he =zaid that
it was bsacause there were bottles of beer also at his home.
He insisted that he had nol run away frov the scenc but that
he had walked. 1Ile also gsald that he had not told nis legal
representative that he nad left before the cotherg, he had
possibly made a mistake in not telling him and had not heard
that this had been put to the witnesses. He was then taxed
on the fact Lhat prior to cross-examination of the witnessesg
being corpleted that his legal representallive had consulted
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with him before cloging cross-examination and this provided
i wizh Aarn cpportunity of informing his lega-
representative, e then answered that he had tceld him.
When askad way he had not told his legal representative that
thig had not keen put to the witnesges, his reply was that
the witnasses nad not said tthat they had seen him there. He
also denied that he was still on che scene when the memberg

of the community arrived.

Irn regard to the events of the following morning when the
merberg of the community came Co his house he says Lhat he
was quesgtioned about havine gexual intercoursce witnh the
complalinant and that he admitted this. He could not
remember any other questions that were put 1c  him  as he
was assaul-ed. He adm...ed he had not offered an
expraration nor had he said that the complainant hagd g:ven
corzent. for hir to have sexual intergourse with her.

According to him the members of the community did not want
an explanation from him. They were assaulting him and he
could nect tell them that she had given permission. Asked
wiy he had not told the pelice that the complainant had
given hiv permission to have sexual intercourge with him, he
says tnat Lthe police agked ham to make a statement and did
not question him. In any event the volice had not asked him
1f there was an agreement between him and the complainant
that he could have sexual intercourse with her. He was
asked why he had not told them that he was irnccent, to
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which he replied that they merely wanted a statement from
himr. Ha also knew they were not going to try the case.
When 1. was puf £c him thazt he had assau:ted and throttled
the complainart he says thnis was a surprise Lo him as this

was the first he had heard about this.

In re-examination he was asked 1f the reason for naim not
gaying anything to the police was because he was exerclsing
hiz right to remain gilent ag entrenched in the
Congtitution. He confirmed that this was the rsason for

him not saying anything.

n reply to questions from the Court he says the complainant
wag lying when she says that she had been raped. He knew
that the complainarnt was very much older than him, 1in fact
thel. she was old enough tc be his mother Ecwever, ke did

not thirnk asbout this as he couid see that there was an

agreement between the peop.e there to have sexual
intercourse with her. Although the complainant was drunk
she was capable of standing. She had claimed that she had

been rapad as she was embarrassed that all three cf them had
scxual intercourse with her and the people who had come
there had now discovered this. He alsc cortended that the
witness LULEKA NGANTWENI was lying when she says that the
corplainant screamed. However, he did net claim that Mr
SAMENTE was lylng. Although he had not asked how the
conplainant was to get home, this did not show unconceri on
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hig part. “This concluded the evidence of accused no. 1.

Accused no. 2 then tegtified. He says that when the
corplainant left the hcuse of accused no. 1 they fellowad
her, that is he ard accused ro. 3. They had beer with Uhem
anc they were singing as they walked. At the water tanks
they found the complainant sitting there. They sat there
next to her and all three of Lhem then drank bszer. After
they hac [inished the f[iret bcuzle of beer she asked for
arcther beer. Ile Zhen reguested ner Lo lie down. She
replied £o this that she did not want other people Lo know
ana they should not tell anyone about thnis. He reassured
Fer that he was not going to tell anycne. She then went to
lie on the ground and he had sexual intercourse with her.
After he lad finishcd accused no. 3 had sexual intercourse
with her also. Alter accused no. 3 had finished having
sexua. intercourse wit-h her accused no. 1 arrived and asxed
what was geoirg on. After the ccmplainant had asked 1f he
was MANCARANT's child he repliea that he was. Accused no.
1 then rcoguested her to have sexual intercoursce with him and
she alsc asked him whelher he was not going to Lell other
people, to which he replied that he would not. She then
ga’d that he ghould hurry and he arsgo had sexual interccurse
with hear. After having sexual intercourse witn her accused
no. 1 lett. The complainant then got up, puller her clothes
gtralght and all three of them gat down. At this stage he
heard volces and he and accused ne. 3 got up and lefu. Wien
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he wag some distance away he heard a person calling him, but
he did not respend to this and went home and then went to
sleep. He denied that the underwear of the complainant had
been cut with a krife, 1in fact according to him Lhe
corplainant was nct wearing any underwear. He denied having
ascatutlted and kicked her, he knew that Mr SAMENTE was part
of the Crire Forum and the following merrning when he  was
gquesticned by members of the community Mr SAMENTE was
precent but did not askx anything of him. He admitted having
celd the members of the community that he had sexual
intercourss with the complainrant. He denied that he had
salid that ghe had been a giriflriend ol his for a long time.
He algso admitted that 2“he cap found at the scene belonged Lo
hirm and that he had left it at the placs near to the three
water tanks. He salid the complainant was drunk, but not
heavily zo and was able to walk on ner own. He himself was

not very drunx.

When cross-examined by Mrs De Kock he conceded that the
complainant. was old enough to be his mother. When then
asgked how he could suggest having intercourge with her, he
sald that the complainant had asked for it. When asked to
explain this he said Lha'. she had lifted up her dress
virtuaiiy tc her hips and had sat down next ¢ him with her
dross pulled up. He says that her actions showed that she
wanted sexual intercourse this was because cof the manner in
which shke sat in front of them with her dress up. He

insisted/
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inasisted that this showed that she wanted to have scxual

intercourse. He did not feel embarrassed to ask her to have
gsexual intercourge with him. He denied having assaulted
ner. When 1t was put to him that the complainant had
gsoreamed he says that he had rot heard her screaming. When

1z was cher put tc him whether she had screamed at any
stage, he salc that 1t was only when the people were next to
her that she screamed. At that stage he was no longer therc
as he had already left. When asked if he had teld his legal

representative that he admitted that she had screamed at one

stage, ne says that it seems as if he did tell him. He
could not exp ain why it had been put <tc the comnplalnant
that she had not sgcreamed at all., Lt <he tiwe that she

screamad he was near the gate of his own house which 1s
aboutt 200 metres away from the scene at the water tanks.
When it was out to nim that the complainant says that he had
ran he said that ghe was _vying. It was also put to hiv that
Mr SAMENTE and the witness LULEKA NGANTWENT confirmed this
that he =said that they were also lying. He knew bcta Mr
SAMENTE and the witness LULEKA NCANTWENI and was on good
terms with them. When he was asxed why he had not turned
around when Mr SAMENTE callad him he said that he did nct do
S0 because the complainant had neot wanted him and the
others to te . anycne about what nad happened. This meant
1f he returned he would have told them what had happened.
When he was pressed on thig he said he was shy of going
back. When he was asked why he had not told the members of

the/

un

10

15

20

25



21,
the community the fo_iowing morning when they asked him
about this, he said ke did nct have an cpportunity to do so
ag they weare manhandling him. At one stage he complained
that he could not hear a cuegtion which the interpreter Mr
Majo_.a had translated to him, at that stage the Courc
obsecrved Mr Maiola had been interpreting in the same level
of voice as hefore. The guestion related to the issue oI a
lacies' panty being found at the =cene. The guesticn was
then repsated and he said thabt there was no panty there.
When askea 17 he could explain how the complainant had

stuetained tne injuries he zaid that he did net know as she

wags not agsaulted.

Ir reply to questicns from the Court he gaid that the
corcplainant was lying about accusing him of having sexual
intercourse with her against her will. She had seen him at
the home c¢f accuscd no. 1 arnd she krew him and the others
anc alsc knew his mname. e did not find it strancge that
ghe had not mantioned his name to her rescuers as they had
agreed they wou_d not tell anyone akout the fact that they
were having sexual irntercourse. My SAMENTE was nobt lying
when ne sald he ghouted at him, but on all the cther issues
Mr SAMENTE was lying. The reason for Mr SAMENTE lying was
because there was trouble betwecen the two of then. He,
that 1s accused no. 2, bslonged to the African Naticnal
Congress and Mr SAMENIE belonged to the United Dewmccratic
Movoemaent and at some stage there had been a fight between
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the ANC arnd JDM. 1t ig for chis reason that Mr SAMENTE had
come to court and told lies. He had net told his attorney
abcut this as his atterrney had not railised this with him.
Wkher it was pointed out to him that his attorney would have
told kim that Mr SAMENTE would be a witness, he claimed that
he had not hecard the question as the interpretfer wag not
gpeakirg loualy senough. Then when the question was repeated
he gaild that he had made a mistake by not =elling his
attorney. The witnegs LULEXA NGANTWENI was algo Lying,

although thers was no troukle between the two of them.

This concluded the evidence c¢f accused no. 2 and at this
stage Mr Manjezi on benalf of all three accused closed the

case for accused nosg. 1, 2 and 3.

The argument of Mrs De Kock for the State is very briefly
that the complainant's evidence should be accepted. The
Court should be aware of the cauticnary rule 1r accepting
the evidence of a single witnesgs, but the complainart had
becrn a credible witress and there was no basis for not
believing ner. Moreover there was corroboration for =zhe
complainant's evidence by that of Mrs LULEKA NCANTWENI and
Mr TOTOYI SAMENTE. The irjuries that the complainant had
aulfered alsc scrved as corroboration of her version. There
wag alsa conflrmation of the cut underwear from the other
witnesses. They also confirmed they found the complainant
in a state of shock and that they first had toc warm her up
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before she could gpcak. Ultimately the Ccocurt had to take a
global approach to the evidence on the basis of that the
State nad ovroved that ths three accused had raped the
complainanz. In the case of accused no. 3 he had not
tecstified and the evidence of the State against him he had

not repiied Lo this.

Mr Manjezi in his argument conceded that ultimately the
only iggue that really had to be determined is whether the
complainant gave consent tco the three accused to have sexual
intercourse with her or not. The Court had tc be aware that
the complainant had bsen drinking that evening and the
question was whether she wass intoxicated to the extent wnere
she could nol remember if she had consented or ncot. Lt must
also be kborne in mind that the accused were a’so intoxicated
and in thar gtate they may not have been able to determine
properly thnat there was lack of consent on the part of the
complalnant. He conceded that he could not attack the
credibility of the witnesges LULEKA NGANTWENT and TOTOYI
SANENTE. However, there woere certaln differences in their
evidence for example Mrs NCANTWENI spoke aboult one person
leaving “he scene whereas Mr SAMENTE says he saw Lwo people.
e conceded that the accused could be criticised for not
praoclaiming thelir innocence when asked by the members o the
communrity about the eventg of that night. He zlso conceded
that due (o the complainant not incrimirating all three
accused 17 increase the credibility of her evidence. In the
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same way the injuries she had sustained reflected adversely
orn the s=vidence of accused nos. 1 and 2, He cornzended,
however, that even 1f the State case stcod as what has been
referred o as an unshakable edifice <that the Court should
nevertheless look at the versiong given by accused nos. 1
and 2 and determine whether those version were not
regsonably possibkly true. Ee alsc contended that the Court
should not draw an adverse inference from the failure of

g. 1

G

accused no. 3 tc testify as the evidence of accused n
and 2 was literally testimony on kehalf of accused no. 3.
At the end of the day he contended that there should bhe a
reagcnalkble doubt in the Court's wmind in regard to guilt of
the accused and they were ertitled to the benefit of such

doukt and should ke acquitted.

n reply Mrs Dec Kcck contended that the Court should not
consider the evidence piecemeal but 1in itsg tctality. On
that basis the State had proved 1ts case acgainst —he accused
beyond a reascnable doubt. Accused no. 3 should nave
testified in anawer to the evidence agalinst him and 1t could
not be said that the evidence of the other accused wzas to be
accepted as testimony on behalf of accused no. 3. Accused
no. 2 has not testified 1n regard to whether the
complainant had consented to gexual intercourse with him or
not . She accordingly asxed that all three accused he
corvicted of the charge <¢f rave as set out in the
incictmernt.

COURT/
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CCURT ADJOURNS

COURT RESUMES 5 JUNE 2000

I turn to an evaluatlion of the evidence. I am mindful cf
the fact that in assessing the evidence of the complainant
that I am dealing with the evidence of that of a singile

witness. T vefer to R v MCKOENA 15356 (3} SA 81 (AD} at 85G:

"The conviction therefore rests sclely on Wilscn's
evidence. S8Sec. 256 of Act 56 of 1955 specifically
nrovideg that - wilh exceptiions not relevant here
- a court may convict an accusaed of any otffence
alleged against rim on the single cvidence of any
competent and credible witness. In REX
v MOKOENA, 19232 CPD 72 at p. 80, DE VILLIERS, JP,
said of the corrssponding sec. 284 of Act 31 of
1917:
'In my opinion that section can only be
relied on where the evidence of a single
witness 1isg clear and =satisfactory in every
material respect. Thus the sectiocn cught not
te ke invcked where, for 1nstance, the
witness has an interest or bias adverse to
the accused, where he has made a previous
inconsistent statement, where he contradicts
himge!f in the witnogs bowx, whare ho has bhoen
found guilty of an offence involving
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dishonesty, where he has not had proper

ovportunity for cbservation etc.'™

I alaso refer to 8 v JACKSON 1998 (1) SACR 470 (8CAY from

47ce-f:

"In my view, the cauticnary rule in gexual assaul-
cases 1s based on an i1rrational and ocut-dated
perceptlion. It unjustly stereotypes complainants
in gexual assault cases (overwhelmingly women) as
particularly unraeliable. In our system of law,

the burden is on the State to prove the guilt of

ar accused beyond reascnakle doubt - ne more ana
ro less. The evidence in a particular casc may

call for a cauticnary approach, but that is a far
cry from the app.ication of a general cautionary
rule. "
Then at 477c-d:
"T.ord Taylor CJ then formulated eight guidelines,
the third of which i1s particularly imporcant for
our purposes. It reads as [cllows (see at 733c-
Ay "
This cuctaticn appesars from R v MAKANJUOLA; and R v EASTON
Z995{3) All Ergland Law Revorts 730 (CA):
"{3} In some cases, it may be appropriate for the
judge to warn the jJury Lo exercise cautilon
before acting upon “he unsupported evidernce
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of a witness. This will not be so simply
because the witness 1s & complainant of a
sexual offerce ner will it necessarily be so

becausc a witness 1s alleged te Dbe an

accomplice. tThere will nesed to be an
evidentia: basis for suggestirg that the

evidence of ths witness may bpe unreliabkle.
An evidential basis coes not include mere
suggesl lons Dy Crogs-examining counsel .
Firally I refsr to R v BELLINGHAM 1955(2} SA (AD) 566 from
564G
"Tn NHLAPO v REX (AD  10th Novempber, 1952,
SCHREINER, JA, said 18 giving judgment t—hat
"in deciding whether the guilt of an accused
has been established beyond resasconable dcoubt
a cauticnary rule of the kind mentioned'
by Lx VI, TERS, JP, 1in REX v MOKQENA, 1632 OFPD
7S]
'may weil be helpful as a guide to a right
decision. It naturally reguires judicious
application anrd cannot be expected to
provide, as 1t were automatically, the
correct answer to the question whether the
evidence of the Crowrn wiiress sheould be
accepted as —ruthiucl and accurate. Certainly
it does not mean... that the appeal must
guccced 1f any criticism, however slender, of

the/
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the witnegs's cvidence were well-foundasg. '

Wh:lst the sections referred Co in the cases I have quotea
deal with previous versicne of the CRIMINAL PROCEDURE ACT z
similar provision 1is contained in the existing present
CRIMINAL PROCEDURE ACT =1 of 1977, and I refer Lo section
208 which rcads:

"An accused may bz convicted of any offence on the

single evidence of any competent witnegs."
I kave referred to these variocus cases te highlight that the
Courc may on the evidence c¢f a single witness, provided the
eviderce i1z reliapble anrd the witness 1s otherwise
catisiactery and credible, convict an accused on such
evidence. [ have also cought to highlight that our law hag
moved from a position which it previcusly occupled 1n sexual
cffences cases where Ccocurts were required o exercise
additional caution so to say in convicting an accused as the
line of reasoning that existed then was that there may bhe a
terdency for a complalinanz In a sexual offence case to
wrongfully implicate an accused. 1t 1s clear from the case
of 8 v JACKEON that such an additional cautionary approach
has been accepted by the Appellate Division as being
outdated and nc longer appl_cable. 1t remains, however, for
a Court to exercise caution when faced with the evidence of

a gingle witness, I have certainly borne thig in mind.

It 1s convenient that I dcal with the position of accuscd
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no. 3 firet before I proceec to that of accuscd nos. 1 and

2. Accused no. 3 has not testified. The eflect of this isg

)

tkat he personally has not provided any versicn to
cortradict that which the complainant has furnished o the
Court. Mr Manjezi hag gubmitted that in effect accused nos.

and 2 had testified con bkehalf cf accused no. 3 and the
Court should therefore not draw an adversc infercnce from
his fallure to testify. ELs argument, as I understand i,
is in effect that the tes:timony of accused nos. I and 2
should e accepted as the testimony, 1f I may say so, of
accused no. 3 and should ke weighed together with that of
the evidence against 1:%. It is =0 that wihere an accused
does not testlfy thalL cthe Court may not be warranted 1in
drewing an adverse inference frowm his failure to testify.
At the game time his failure to testify is a factor Lo be
welghed in the scale with all the other evidence befeore the
Court. In this regard I refer to § v NKOMBANI AND ANOTHER

1%¢2{4) SA (AD}) 877 at 8%3G-H:

n...the failure to testify or the giving of a

false alibi - whatever the reason therefor - ipso

tacto tends tco strengtnen the direct evidence,

since there 1s no testimony to gainsay 1t and
therefore less occasion or material for doubting

ic."

That is the case in regard to the evidence here. There is

/
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no direct evidence on accused no. 3 Lo gaingay the evidence
of the complainant. n any event even 1if I were to take
account of what accused nros. 1 and 2 have gaid where it
involves accusca no. 3 the furdamental problem 2z that It
does not convey to the Court what the state of mind of
accused no. 3 was at the 2ime that he had sexual interccurse
with the comp_ainant. In other words there is no direct
evidence from accused no. 3 which indicates that he had
accepted that the complainant had consented to him having
sexual intercourge with her or that her conduct was such
that he irferred that she had consented te having such
gsexual interccourse with him. The import of that is clcar.
If the Cour:t accepts the evidence of the complalnant then on
her wversion she says that accused no. 3 n1ad sexual
intercourse with her againet her will. The only conclusion
to be reached in that regard is that accused no. 3 i gulity

of the charge of rape.

But I have nevertneless sought to find corroberation of the
complalirant's cvidence since she is a single witness. This
corroboration cecmes from the evidence of LULEKA NCGANTWENI
anc TOTOYI SAMENTE. The evidence of hoth these witnesses
establishes beyond a reasonable doubt that the complainant
was screaming and that when they approached her she was
extremely distressed. It also confirms that the impression
they obtained from what had cccurred there was that she haad
peen rapcd, Or at the very least scxually interfered with
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or assaulted in one manner cr another. But their evidence
goes further. They confirmed that the complainant convevyed
to them that she had been raped by three individuals. It is
important to realisc that the complainant did ncet identify
accused noe. 3 as one of her rapilists. There can be no
gqucstion therefocre that she has showr a biased adverse to
accused no. 3. Bul accusea no. 3 1lsg clearly implicated by
virtue of the delence he has railsed in this Court and by
virtue of the evidence in 1Zs entirety. Eis decisicn =Zo
contend himsell with his delence by relving on Lhe evidence
accused nos. 1 and 2 is wholly inadeguate to result in the
accused being able to reject the evidence of the
complainant. There 1s &also the evidence provided by the
doctor and this 13 of c<ourse tChat the compiainant had
sustained certain injuries. The silence by accused no. 3
lesves this evidence completely uncontradictory and 1t

further corroporates the evidence of the complainant.

The complairars was a very good witness and gave evidence in
a composaec manner and did not evade answering any guestions
put to her. Such was her evidence that she even conceded

propositions put to her by Mr Manjezi on behalf of the

accused. 1t is only when certain propositicns were put to
her that indicated that che wag under the 1influence of
alcohol to such an extent that ghe could not remember that
she had ccnsented and that she had gat with the three
accugsed at the water tanks, with accused nrnos. 1 and 2
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rather, and drank two guarts of beer with them, that there
wag a distinctly discernabls change in her demsancour., There
was a similar cnange in har demeanour when it was put to her
that she ard the accused had reached a '"pack' so to say thaz
that they would not disclose that they had sexual
nterccourss. She was visikly distregsed by Lhe gsuggestions
put to her that she had cclluded with the accused to hide
the fact that they had sexual intercourse. The =ame
appllied when it was put to her that she had drunk two guarts
of beer with accused nos. 1 and 2. Her digtress is
epitomised in the replies. 01 a few occasions her
utterances were to the effect:
"Oh God, that 1s oo so, oh Cod.!

The same occurred also when 1t was put to her that she had
tcld the individua.s who had sexual intercourse with ner
that they should hurry up. My observations of her have led
me to the inescapable conclusion that she was not faking
disgtress when these ques._ilons were put Lo her. The
suagestlions ollended her Lo such an extent that she
responded in the manner that she did. I would like to
mention that —hey were not aimed at Mr Manjezi he wag gimply
doing what he was required to do and that is to put the

defence of the accused to the witness.

I find tLhe complalinant, NCEKHAYALAKHE SPREYI to be an honest
anc reliab.e witness. T accept her testimony as bkeing the
truth in regard to the events that cccurred that night. The
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only individual that she identified directly is accused no.
1 and she identifies him as one of the individuals who raped
nar. In regards to accused no. 2 she indicates that Mr
SAMENT= called his name, but she on her own did not identify
nim as cne of the assallantg. It would have beon the
casiess thing in the world if ghe was fabricating her story
to have identified all three of the accused ag her
assallartcs. Apart from accused no. 1 she also knew accused
no. Z and accuged no. 3 ard had gseen them that evening at
the home of accused no. 1. More importantly she had seen
them in the company of accused no, 1. Notwithstanding Lhis
none of the accused deny having sexual intercourse with ner,
they simp.y dispute that they had sexual intercourse without

her consent and thereby they deny that they had raped her.

The State witnesses LULEKA NGANTWENI and TCOTGYI SAMENTE were
equally good witnesses. Bolh of them alsc did not by virtue
of the manner in which they gave evidence or the content
theresof displayed any kiascd adverse to the accused. On the
cortrary -hey confined themselves to the 1ndividualgs tThat
trey had heen akle to Identify. In the case of Mrs
NGANTWENI she indicated that she had recognised accusead no.
1, 1in the case of Mr SAMENTE he Indicated that he had
recognissad acoused no. 2. Mr SAMENTE's evidence is that the
following day he and members of the community visited all
three accused and that they admitted that they had sexual

intercourse with the complainant. If he had wanted to
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falsely i1mplicate the accused in regard to their admissions
that they had sexua. 1ntcrcourse with the complainant it
would have been an easy matter for him to first of all say
that they had conceded that they had raped her and sccendly
thnat he had seen all three the accused at thc water tanks
where the complainant was that evening. The same applies in
respact of Mrg NGANTWENT, she obgerved what was taxing vlacc
at the water tanks ana from where she was she indicated that
it appeared to her the person ecither being assaulted or
murderea. She also with the knowledge that she acquired the
following day that the three accused had admitted that they
had gexual intercourse with t“he complainant could easlly
have adjuster her evidence to say that she had seen all
thiree the accused present there. That apart, both witnesses
NGANTWFENT and Mr SAMENTE were very good witnegsses. They
answercd questicns forthrightly and conceded wvaricus
propesitions put to them. I am satisfied <chat theix
evidence is reliable and that they have becen henest in their
testimony. I accept that they have been truthful to thas

Court.

On the basgsis of the evidence presented by the State the
evidence clearly shows that ali three the accused raped the
complainant and have accordingly made themselves guilty of
the charge as sel  out in the indictment. =ut,
nctwithstanding this evidence, I am requlired to determine
whether the versions given by accused nos. 1 and 2 and by
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implication that ¢f accusea no. 2 may resasonably possibply ke

true.

The demeanour of accused no. 1 when he gave his evidence in
chiel and during cross-examination created an extremely poor
impression. At no stage did he either raige his eyes Lo
look at his legal representative or anyone else and it was
only whernn he was confronted on this by Mrs De Kock who
appears for the State tnat he looked up and said that the
reasonr. for him having looked down the whole time was because
0of the lichts in the court. He did net expand on this and

I arv left to agsume that he found the lights perhaps tce he

glary in his eyes or too bright for him to pe able to loock

up . T must stresgs, -Jowever, tnat 1f he found this a
discomfor: at no stage prior to that did he indicate that he
was having any problems wita the lightg in the court. Tt is

clear to all aiso that the lights are flucrescent lights and
tne ceiling is extremely high In the court and I am at a
losg to understand why he found some distress with the
licghts. 2ur. that 1is only one asgpect that cffects his
testimony ana I am prepared Zo accept that he may possibliy
have been distressed by the lights, but that doss not
account for the tenor of his evidence. When cross-examined
he was evagive and contradictory. There were also a number
of inconsistencies in his evidence. He was also unable to
explain why he had not told the peovle who confronted nim
that he was innocent of having raped the complairant. He
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did nct convey thig either to the residents who approached
him nor the police. Hig attempt to rely on his right to
silence as entrenched in the Constitution is clearly an
attempt to justify why he did rot tell the police that he
was innccent. But I found 1t astounding that he would want
to rely on his right te silence since to profess you are
innocent s not To implicat> yourself. Why anyone would not
to want to tell whoever confronted him with the crime that
he was innocent 1is bevyond me. The only reasonable
infererce to pe drawn 1s that he did net prcefess his

innocence pezause he had been guilty of raping the

complalinant. As I have indicated his evidence was riddled
with incorsistencies and contradictions and even lies. He
wag a very poor witness, Some of the cxamples of his

inconagiatencies and contradictions are the following:

The purpose of him lecaving the house at midnight that
evening acceording to him was to visit the initiates who had
been circumcigsed and who were on the mountain. However,
during the time that he was having sexual interccurse wilh
the complainant he says that before he could ejaculate he
became scared. He was unab.e to provide arny explanatiocon for
this. He says for no reascn at all ne became frightered.
He then lefil according to hoim, but instead of golng to vigilt
che initiates, which was the purpcse of him leaving home, he
irexplicably rveturned to his own home. He was unable tc
prcvide any reason why this had happened. He says also that
at no stage did the comp.ainant scream. Yesg he can
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opviously, 1in terms of hig story, only refsr toc the period
when he was there, but he was adamant that she had not
screamed at any stage. Fe «<¢laimed further tnat the
corplainantt was drunk alrezdy at the stage when she came to
his parents' house. However, although she, according to
him, drank a substantial amount of iiguor there she ingiszed
on goling home. I find 1t sirange that his mcocther would have
permitted her to go home 1f she was drunk, even 1f she
insisted that she did not want to sleep there, hig mother
would at the very least have insisted that he accompany her
to ensure that ghe got home safely. His c¢laim 1in this
regard sounds guite improbable. He says also that when he
arrived ac the water tarnks hs had szeen one of the other
accused having sexual!l intercourse with the complainant, but
wher he arrived there she was lying on her side. This was

at no stage put to the complainant, sirvilarly he savs he

ieft before the others left, he left <hewr with the
comrplainart at the water tanks. This too was never put to
the complainant. He says that the complainant consented to

having sexual intercourse with him and had asked him not to
tell anyone about this, &t the sams Cime he concedes thal

she 1s well-known to him, that he knew that she had two

mature children and was o©ld enough to be his mother. Fe
krew furither that she gstay ver close by, he has not
disputed =ither that there were houses close by. If this

should have been a secrel sexual relaticnship thal was
taking place I firnd 1t most lmprokable that it would have
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taxen place so close to tho houses where they could have
becn ses=n. 1'he evidence of Mrs NGANTWENI that this was
taking place behind the water tanks has not been disputed.
It appears that they had accosted the complainant and 5
obviously suapdued her out of sight of what they thought wers

tne eyes oI other pcople.

Accused no. 2 was similarly a poor witness. His version of
events c¢hangsd In waterial respect when he was cross- 10
examined. fcr the first time 1t emevaed that the

conplainant had 1n  fact enticed him to nave sexual
intercourse with her. He says she lifted her dress when
she came to sit nexZ to him, that it was virtually up to her
hips and thisg showed that she wanled gexual intercourse. In 5
additicn it had cenrsistently been put <o the complainant
that she had not screamed at any cstage. But undexr cross-
examination again ke admic-ed that she had in fact screamed
at the stace that he and accused ro. 1 had walked away from
the scene. Both he and zc¢cused no. 1 cornveyed that the 20
cemplainant had claimed that she was raped because she had
been founa out by the members of the community who turred up
there. Accused nc. 2 accuses both Mrs NGANTWENI and Mr
SAMENTE as well as the complainant of lying te this Cour:.
Strangely 1t came out under cross-exanination tnat in fact 25
Mr SAMENTE had a gricevance against him, this of coursc was
never put o Mr SAMENTE at any time. When asked if he had
conveyed tnais to his legal revresentative his reply was that

kis/.
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his legal represcntative had never asked him about this. Tt
is highly improbable that ns would have withheld such
importart information from his legal representative, since
he well knew that Mr»r SAMENTE was going to testify and would
provide a version that corrobkorated the complainant's
version that she had been raped. Accused no. 2 was
eviagive, guestions had to be repeated and his excuse in this
roegard was that he couid rnot hear what the interpreter Mr
Majola was interpreting to him.  He could ncet satisfactory
explain that even although 1L was pointed sutl to him that
the level of the tone of voice of Mr Majcla had been at Lhe
same level throughout. He also could not provide any answer
as to why ne had not told the members of the community that
the complainant had consented to having sexual interccurse
with hirn. In any cvent 1f they were going tc keep the
secret why leave UtLhe complainant lying there when the
menbers of the community were coming conto the scene. TL
was surely the easiest thing to asgist her to leave the
scene and o quietly slip away so that no-one should know
what they had done. Eis reply alsc when askxed why nhe had
not returned to the scene when Mr SAMENTE called 2aim was
most unsatisfactory. In fact he ghowed very little interest

in wanting te return there and simply went to sleep.

I do naot find the versions of either zccused no. 1 or no. 2
raagonably possibly true. They have manifestly fabricated
version in an attempt to excu.pate themselves. They have
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tried to paint a picture of the complainant that she was not
orly willing to have ssxual intercourse with Lhem, but that
shne had hsen drunk and despite the fact that she was old
ercugn to be the mother 22 each one of them, that she
submivted to having intevccourse a relatively short distance
away from her hcome. I reject their wversicns as being
totally false. As T haves indicated and I need to re-
emphasise the compialnant was a very good witness, I accept
her vergion in itg entirety, T similarly acceont the evidence
of Mrs NGANTWENI and Mr SAMENTE as being the truth. It is
¢lear alsc thaz on the versions provided by the accused that
they acted in concert, cven thougn accused no. 1 claims to
have 1deft the scene pricr to accused no. 2 and 3. He
clearly associated himgelf with their criminal acts. The
complainant sayvs he as well as the other accused assaulted
her . But on his own story he makes common cause with her
since he gayg that when he arrived on the scene he asked
that he wanted tc join in with whatever was taking p-.ace
there. In the circumstances I am satisfied that the State
has proved the guilt of each of the accused beyond a

reagsonabkle doulkt.

ITn the result all three acoused arve convic-ed of the crime

of rape asg set out in the indictment.

Y EBRAHIM 5 JUNE 2000

JUDGE : BISHO HIGH COURT
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