HIGH COURT
{BISHO)
CASE NO,.,: CClé6/2000
In the matter betweecn:
THE STATE
vorsus
1. SIPHELO BEJA
2. SIYABULEL:A MONI

3. THULANTI MAZALENI

J U D 6 M E N T

EBRAHIM J: The indictment sets out two charges against the
accused, Rccuged no. 1 1g SIPIEID RBEJA, accusad noe. 2
SIYABULELA MONI and accuse2d no. 3 THULANT MAZALENT. The
firat cnarge 18 that of rape in that upon or about 11
September 1998 and at or near Zwelitsha Township in the
district of Zwelitsha tne accused did unlawfully and
intentiona’.ly assault NTOMBOVUYO BOBI a female aduit and by
means of force and violencez had sexual intercourse with her
against her will . The second charge s that on or about 11
September 12998 and alL or near Zwelitsha Township in the
district of Zwclitsha the accused did unlawfully and

intentionally kill NTOMBOVUYC BOBI a femalec adult.

All three accused pleaded not guilty te these charges. In
terms of zection 11% of the CRIMINAL PROCEDURE ACT, 51 of
1377 accused no. 1 elected not to disclose the basis of his
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2.
deZence to either of the charges. Accused no. 2 elected to
discloge the bagis cof his defence and this was that he was
nol  present when Lthe offenceg were being committed.,
Accuged no. 3 elected not to disclese the basis of his

detence.

Variocus admissions were made by all three of the acoused,
These admissions were sel oul in writing and was signed by
the legal representatives of the accused and the accused
themselves., These were handed in as EXHIBIT "A", "B" and

'|1C'II .

EXHIBIT "A" reads as follows:

"I SIPEELC BEJA make the followirg admissions in

terms of the Provisions of Act 51 of 1977:

1. That the daceased was NTOMBROVUYO BRBCBI, a
black femal:z aged about 22 years during her
life time.

2. That the cauge of death cof the deceased was

a gtap wound of the chest.

3. That the deceaged received no  further
injuries from 11 September 1998 until the
district surgeon conducted a post-mortem
examination on the body of the deceased on 15
Septerber 1998.

4. That the deceasea died on 1@ September 1998

as a result of the abovementioned injury.

5/
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5. I accepl thne findings of the post-mortem
report of Dr BASIL WINGREEN dated 16
Sepcember 1398."
This is dzted at Bisho on 22 May 2000 and it reflectgs thart
it wag signed by the advocate for the accused as well as the

acused himself.

EXHIBIT "B" contains similar admissions and is dated 23 May
2000 at Bisho. It is signed by the attorney representing the
accused as well as the accuscd himsclf. That is obviously
on benzlf of accused nc. 2. EXHIBIT "C" contains the
adnisgsions by accused noc. 3. These are gimilar to the
admissicrs in EXHIBITS "A" and "B" and was signed at Bisho
on 22 May 2000 by the advocate acting for the accused as
well as the accused himself. The admissicns contained in

thes=s exhibits were duly recorded as admissions in terms of

gsection 220 of the CRIMINAL PROCEDURE ACT, 51 of 1977,

The State also tendered a vost-mortem report in avidence as
EXHIBIT "D". The doctor's findings and conclusions were
accepted by the accoused and theilr conclusicon was to the
effect ~“hat death had occurred as a result 0f a stab wound

of the chest.

The State also tendered as EXHIBIT "E" an album of three
photographs. These were admitted without any opposition
from the accused., Twe of LYhese photographs indicate the
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4.
body of the deceased where it 1s lying in an open area of
ground and the third phcetograpkh reflects a shce or as it is
poculariy called a tackie. I nsed to add there 15 alsoc a

foarth photograph wnhich shows the face of the deceased.

Th= Etate cage 1n summary 1s Lhat on 11 Seplember 1298 and
att a shebeen 1in Zone 1, Zwelitsha the deceased met

THEMBISILE THOMAS and acctused ne. 2, THULANT MAZALENI.

Shortly thereafter thse deceased and accused no. 3 as weil as
THEMEISILE THCOMAS left the shebeen. At some stage
thareafter they were jolned by accused nog. 1 and 2. The

three accuged and THEMBISILE TIIOMAS then dragged the
deceased to some bushes near Zwelethemba Technical College
and there they raped her. After they had raped the deceaged

they then killed her by staibbing her with a knife.

The State has tendered the evidence of two witnesses in
proot of the allegations in the charges. The first witness
was THEMRISILE THOMAS whe the Court was intormed was an
acoomplice in the commission of these offences. The State
rejquested that the Court warned THEMBISILE THOMAS in terms
of gectlior 204 o©f the CRIMINAL PROCEDURE ACT. The
provisions of this secticn wag duly conveyed Lo the witness
and he was infcrmed of the implications therecf. In short
Fe was expected to answer Jgquesticns frankly ard honestly
relating Zc the commission of these offences, even if such
answers mignt incriminate him,

The/
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Thz evidence of thig witness In brcad terms 1s the
fo2llowing:

On the svening of 11 September 19%8 he was at a shebecn in
Zore 1, Zwelitsha. He =saw accused no. 3 entering the
shabeen, but pricr Lo him erntcring Lhe shebeen the deceased
NTOMBOVUYD ROBI  haa entered. He says that shortly
thzreafter the deccasad called him and told him that she was
leoking for her sister and alsce wanted him to accompany her.
After he had finished drinking liquor he and the deceased
left Lhe shebeen and he s=ays that accused no. 3 fcllowed
“her. AT some stagce they were Jolined by accused nos. 1 and
2. This occurred in a road close to the shebesen. He says
the accusea then drew knives and sccused no. 2 grabbed hold
of the deceased, while accuased nos. 1 and 2 grabbed hold of
him. During the course of this they swore at him. Ee and

the deceased were then taken to some bushes or a forest as

he describes it. On their arrival there acgused noe. 3
ordered the deceased to undress. The area that =they were
acceording to him was close to the Zwelethemba School.  The

deceased was forced o remove her trousers right to her
ankle ard alszo her panties. e says that he was then forced
to rape Uthe deceased ny the Lhree accused who had drawn
their kniveg. He did as he was told and raped the deceased.
While he was having intercourse with her he was manhandled
ard pulled away from the deceased. Accused no. 3 then raped
the dececased, followed by accused no. 2 and lastly accused

no. 1/
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6.
no. 1. He says that all three of the accused then raped the
deceased a second timo. At this stags the dJdeceased was
cryirg. The first accused to have intercourse with her the
secord time was accused no. 2, thereafter accused no. 1, and
finally accused no. 3. Wnile accused no. 3 was raping the

deceased for the second time, she cried out word to the

=i
=
M

e cL: "Pumlani my private part is paining." THEMBISILE

that, although she had called out PUMLANI she was 1ln

{1

4]

ay
fact refsrring to accused rno. 3 whese first name is THULANTI.
He says that as a consequence of this accused no. 3 said
that they ghould kill her as she had recognised them.

Accuged no. 2 feared that she would go to the police the

next day to report what had happened. Accused no. 3 drew
his knife and stabbed her 1 the stomach. Ee then handed
the knnife Lo accused ne. - who also stabbed her, and the

knife wasg then handed tTo accuged ro. 2 who ne says finished
ner cff. He desgcribes the knife as a fish knife. He says
further tnat they also wanted him Lo stab the deceased, but
he refugsed to do this. He says tfurther that the three
accugsed therr threatered him to the effect +that 1f he
mentioned the incident to anyeone or the police that they
would kill him, or say that he had taxen part in the rape

and the killing. He was then tcld to get lost as he says,

and they chased him away. He left and went nome to bed,
but noticed that the accused were following him. He
describes his state of sooriety as peing moderately drunk

“o his.

R

and that the dececased's condition was simila

ccording/

10



7.
Accorcding  tc  him  tThe accused were very drunx, but
nevarthelegs knew what they were doing. He also states that
the accused walted to ensure that the deceased was dead

hetore they left.

Hde wag shown one of the photographsgs in EXHIBIT "E" namely
phctograovh no. 2 in particular and asked to explain why it

wags tnatbt —he deceased's pants was still around her hips and

Ut

had peen buttoned., I I may jugt explain, it appears from
this photograph that her trcusers had not been removed at
all. He was unable to indicate what had happened in this
respect. He was submitted to extensive cross-examination by
both Mr Misc who appears tor accused nos. 1 and 3 as well as

Mxr Manjezi who appears for accused no. 2.

The malin agpectas to arise oSut cof the cross-examination are

the Tollowing:

L. He had besen forced bv the three accused to rape the
deceascd gince they had drawn their knives and had
threatened him.

Z. n his view the reason for them acqguiring him to do
thig was so that he could be implicated and not report

the rape to the police.

[

He was confronted by —he statement that he had made to
the police on 7 January 20300, this is EXHIBIT "F" and
it runs into four handwritten pages. His immediate

reacl.ion to this documenl was that he had told lies to
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the police. A nunber of statemerts that he had mrade
in this statement to the police were put fco him during
crogss-axarination and 1o appears from the answers that
e provided that most ©of what he had said in the
statement amounted o lies.
Thus ke had lied that accused no. 3 had suggested in
tne shebeen that the twoe of them should rape Lhe
deceased.
It was also a lie that accused no. 3 had forced him to
rape the deceaged, this in f[act had ocourred by all
three accusec threatening him.
Later he contradicted thnis by sayilng that accused no.
3 had said that he and accused no. 3 should rape the
aeceased.
There 13 no indication in the statement that he had
corveyed to the police that the accused had threatened
to kill kim 1if he told he police of these events.
T2 was not so that Le had assisted in dragging the
deceaged, 1t was only the three accused who had done
20. Tke fact that ne consistently reterred 1in his
statement to "we" meaning himgelf and the agvcused, was
incorrcct.
What he had said in his statement had been suggested to
him ky the accuged and was an untrue versicn.
Ee conceded that thers was no mention in the statement
at all that the accused had drawn kXnives against him.
Ee insisted that the deceased had veferred to accused

no. 3/
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no. 3 as "PUMLANI" and rot THULANI. He gays that ghe
had made this mistake as she was drunk.
Notwithstanding the £hreats against him by accused nos.
1, 2 and 3 he Lad tola ANELE DAVASHE that accused no.
3 xillad the deceased. He had told ANELE of this as he
wan.ed ANELE to convey this Lo tne po.ice. In fact he
had actually told ANELE to go and tell the pclice about
this.
Although the statement reflected that he had raped the
deceaged, this wag incorrect, ag he had been forced to
do go.
He was alsoc contronted by the statement he had wade
imrediataly after hig arrest, and thig statement 1is
dated 2 March 1999. However, the contents of this
stazemert, according to him, was untrue.
He had forgetten te mention even in this statement that
the accused had threaten=d to kill him.
The reason for him Tyving in this statement was because
of the threalg that the accoused had made against him.
Inside priscon he had keen told that accused no. 3 would
pe releascd and would kiil him 1f they discovered that
he had told the police that they were involved in the
rape and killing of the deceased.
In reply to guestions from the Court he said that the
reason for him testifying agairst the accused was that
he wznted to be released from custody. The police had
in facL told him that he would be released if he

testified/
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tegtified.

15 He admitted that there was bad blocd between himself
and each of the accusea.

20, The deceasced had geen the three accused threatening

hir, lowever, she had not said anything to him when he
was rawving her. She nad only asked him to intervene
when she was being stacbed. He was unable to indicate
whether he had seen anyene pulling up the trousers of

Lhe deceased after she had been raped.

The other witness to testify was ANELE DAVASHY. He says he
met accuscd no. 3 at the shebeen.  When he arrived he saw
that accused no. 3 was there with THEMBISILE THOMAS, “he
previous witness., The deccased had arrived afterwards and
accused no. 2 had then wet her at the door ana spoken Lo
ler. He had neard no. 3 say that he was golng to accompany
the deceased. THEMBISILE had alsc said that he was going and
he ftollowed them a little while later. The folliowing day
THEMBISIIE told him Lhat accused no. 3 had killed the

deceaged.

Crogss-examination of this witness revealed the following:

1. He rac not seen accused no. 1 that evening.

N

The following day THEMBISILE told nim that he had taken
the deceased Lo his shack and slept with her. Accused
no. 3 haa then arrived, kKicked open the door, and wag
armed with a knife and had then taken the deceased away

wich/
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11.
with him.
THEMBRISILE had informed kim of this when they were at
a flat of scmeone else. However, he the witness was
not parv:-icularly interested in what THEMBISTLE was
saying.
He and THEMBISILE had been arrested and when they were
questioned by the pcelice THEMBISILE nad at first said
he nhad stabbed the deceased, but then later saild that
he had not.
TAEMEBISILE Lhad also told the police that ne had raped
her, but was forced —o do so. Since accuged no. 3 had
Lhreatensd to stalk hin,
When THEMBISILE told him of what had happened he had
not asked nim to convey this information to the police.
THEMEBISILE had aiso at first denied to the police that
he had raped the deceased but then admitted he had done
SO .
Laler he said that TEDMBISILE had told him of the rape
ana killing when they wmet at the shebeen the following
norning. His statement however indicated that their

conversation had taken place the afternocon.

evaluation of the cvidence presented by the State

egstablishes that THEMBISILZI THOMAS was an accomplice to the

rave and xilling of the deceased, was by no means honest in

his evidence in regard Lo his own role 1 the crimes. He was

-
L=

wost unsatisfactory witness, Lo put it mildly. It is so,

as/
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as Mr Manijezi has sald, that his demeancur in the witness
box did not inspire confidence. It 1a so that whenever he
exvarience difficulty in answering questlions that he dropped
the level of his voice o such an extent that it is by no
means easy Lo hear his replies. On a rumber of occasions
throughout his testimony and c¢ross-exarination the Court had
to call upon him to raise the level of his voice. There was
clearly mothing wrong with his voice, he was able to speak
louvdly when he became agltated and in my vicew his demeanour
in regards voe this aspect indicated a sign of not being
aorest in his replies. ile virtually spoke above a whisper
and  on those  oc¢casicns  his  replies  were far  from
gatigfactory in terms of the corntent of those replises. In
a =umber of instances also he was alsc evasive with his
revlies, or provided answers which did not make gense at
a.. . Fis evidence was riddled with contradictions,
inconsistoencles, i1vprchabkilities and downright lies. He
contradicted both statements that he had made to the pcolice
and 1 addition contradicted his own evidence during his
testimony.

Throughout his atatement he, and T am talking about the
statement that he made on 7 January 2000, he desgcribes the
collecotive conduct of the three accused and himself. When
he was taxed on why there was no mention in either of the
statements that he had made of the threat to kill him by the
thre=s accused, he evaded providing an answer. On numerous

occasions/
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13.
aoccagsions counsel wag callad upon to repeat gquesticns to
Fim, not necause he had noo heard the gquestiong, bul purely
because he was e’ther not vroviding an arnswer to thosc
Juesticns or his reply was incomprehensible. In many
instances he did everything he could except to provide a
direct anawer Lo a gquestion. When he was askxed by the Court
for example now it was possible for him to sustain an
erection 1n order to rape the deceased when he was
threatened with nis life, his only reply to this was that he
wags f[corced to rape the deceased. In short he was not able
to explaln how he c¢ould be sexcally arouse in  those
clrcumstances when  his life wasg being threatened.
Manifesgtly the only reason ke was avoused was because he was
a willing participant ir raoing Lthe deceaged and what he had
discloged i his statement was the truth that he and other

irdividuals had raped the deceased.

e was also asked to explain why the deceased had called
accugsed no. 3 PUMLANT, and as T have indicated his reply was
that sgshe wag drunk and that therefore she had mace a
mistake. Me 1s clearly l1ying in tnls regard, gince it
avpears from his statement of 7 Janvary 2000 that the
deceased had in fact gaid THULANI and there ig no mention of

the word PUMLANI.

As T have indicated previous.y he had a reason to testify
against somecone else and to implicate others in the

comrissiocn/
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cormission of these offences. He wanted to be released from
cuatody . When he testificd it was not a guestion of his
coerascisencs dictating that he should tell the Zruth.  Quite
~he cortrary, he persisted with lies and in fact tried to
exculpate himse.Z. On the versicn that ne Zurnished tc this
Cotrt ke in fact was not an accomplice under the threat of
desth he hrad beer forced to have Intercourse wilh the
deceased and had alsoc not participated in the stabbing of
Lhe deceacgeaq. Even In thig regard he was untruthiul to
Court, 1if he had been threatened with death by the accused
then if they had managsd o compel him to rape the decsased
it 1g extremely improbakle that they would not have
succeeced in getting him at _east to inflict some stab wound
on the deceased when she was peing stabked by the others.
Wh.le ne hag =said in his statersnt o “he police that he did
not particlipate in the killing cf the cdeceased, this was
manifestly an attewrpt on his part to distance himself from
the nurder and only accepting responsibility for the rape of
the decsased. The improbability of his version is exposed
also by the fact that he says all three accused were armed
wi.h knives. Yet, when 1t came te stapnbing the decszassed he
only speaks about a knife that accused no. 3 drew and that
this knife, accused no. 2 handed to the other accused o
stab the deceasad. It szews quite iwmprcbabkle that this
would have taken placc since they had knives of theilr own
and could easily have stabbed her and since they were acting
in concer. all three could have stabbed her virtually

simultaneously/
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15,
sirtultanenusly. Moreover, 11 they truly wanted to Implicate
air then =zurely the accused would have seen Co 1t that they
imp-ic¢ated him 1n murder as well as the rape of the
deceagoed, He is clearly lying when he says he did not stab

the deccasad,

The problem that arises as a result of the evidence of the
accomolice is that 1f he Zs untruthful on so many aspects
then the guestion ariseg whelther he should be believed tChat
it is the threo acoused who are hnis accomplices oy not.
They way very well have vparticipated in these crimes, but
the quality of hig evidence and hig demeanour in the witness
box results in such doubts in the Court's mind that it would
be dangerous in the extreme toe rely on his evidence that the

“hiras accused are invelvec In the rape and murder of the

oy

eceased. Tne darger or accepting his evidence 1n the
absence of any corroboraticn was reocognised by the Rppellate
Division, as 1t then wag, 1n the cage of 8 v HLAPEZULA AND

OTHERS 1965{4] SA 432 at 440D following:

"It 1s well settled that the testimeny cf an
accomplice reguires particular scrutiny because of
the cumulative effect of the following factors.

First, he 1s a self-confessed criminal. Second,

various consideratlions may lead him falsely to

‘mplicate the actused, for cxample, a desire to
shield a culprit or, particularly where he has not

been/
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1s.
beern sentenced, the nope of clemency. Third, by
reason of hig inside knowledge, he has a decesptive
Tacility For convincing description his only
fiction being the substitution of the accusad for
the culprit. Acccordiragly, even where sec. 257 of
the Code has been gatisfled, Lhere has grown up a
cautionary rule of opractice reguiring (a)
recogrition by the trial Court of the foregoing
dangers, and (b} the safcguard of some factor
reducing the risk of a wrerg conviction, such as
corroboraticn implicating the accused in the
corrissicr of the offence, or the absence of
gainsaving evidence from him, or nis mendacity as
a wlitness, or the i1mplication by the accomplice of
someone rear and dear to him; see in particular R
v NCANANA, 1943{1) SA 399 (AD) at pp 405-6; R v
GUMEDE, 1949(3) SA 749 (Al at 758; and R v
NQAMTWENI AND ANOTHER, 1%5%(1) SA 894 (AD) at pp
897G 898D, Satislaction of the cautionary rule
does not necessarlly warrant a conviction, for the
vltimate rveguirement 1s proof bkeyond reasonable
doubt, and this cepends con an appraisal of a .l the
evigence ana the degree c¢f the safeguard

alorement loned.”

Now the State has presented the evidence of ANELE DAVASHE

and/f
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and this wag intended hopefully to provide some xind of
substanciation for the truthfuiness of what nad been gaid by
THEMRISIT® THOMAS or for corroboration in one way orv ancther
oL the involvement of one cor more of the agcused in the
commigelion of these offences. Eegrettably ke proved to be
a1 equally unsatisfactory witness. Tt is clear Trom his
evidence that much of what he conveved Lo Court 1s in f[act
nearsay. But even those aspects of his evidence which may
fall outside the hearsay rule, does not in fact implicate
the accused. On the ceontrary what it shows 1is <that
THEMETSTILE THOMAS in fact admitted to him that he raped the
deceasced. [lhere 1s reference “o the fact fhat accused no.
3 removed the deceased fror the shack of THEMRISILE THOMAS,

buz this evidernce is cleariy hearsay. In any event all that

[}

ghows 18 that she was ramoved against her will and that

it may ke the indlcation of a kidnapping on the part of
accusad no. 3, that that in any event is not a charge being
prefevred against accused ne. 3. I want it to ke clearly

understood, however, that that evidence is c<¢learly hearsay

and its prcokative value ig virtually nil.

Moreover the evidence of ANWLE DAVASHE contradicts the
cvidence of THEMRISILE THOMAS 1In many respects. He
conLracicts THEMBISTLE 1in respect of the events at the
ghekbeer, he alsc contradicts him 1n regard to the
conversa_icr they suppoesedly had in respect of the rape and
killing of the deceased. THEMBISILE says he told ANELE to

report/
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16,
report Lhia te the pelice, ANELE says there was noe guch
reguest on the part cf THEMBISILE. The version of the rape
provided by THEMBISILE 1n his evidence 1g manifestiy
diflerent to that which he conveyed to ANELE. Tn addition
“he evidence of ANELE was of an extremely poor gquality.
Apart. from him contradicting THEMBISILE nhe contradicied
himself. The cross-examination algo revealed numerous
neonsistencies and  Improbapilities  in his evidencce.
Jltimately his eaviderce weakened the State case even

further.

he gquality of the evidence was such that quite correctly

the defence saw nc need to call any of the accused to

testify in thair defence. There is no onus on them to prove
Tn=irv inrnccenrnce. 1t 1s fcer the State to prove theilr guilt
beyvond a reasonable doubil. They are fortunate that because

of the poor gquality of the cvidence pressnted by the State
that i1t did not call for a reply from them. Tt ig extremely
unfcrounate that the truth of che events of that night has
no- peen conveyed Co this Court. I have only heard the
eviderce of THFEMBISIL® THOMAS in regard to those events and
accordingly he must shoulder the full blame for the truth
not. emerging in this Court. He rescrited To¢ Llyling and
deceptlcon and whatever the consequences are of the guality

of hig evidence he will hLave to face that.

It must be clear from what [ have sald that the State has

tfailed/
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failed v¢ discharge the onus which rests upon 1t to prove

—he guilt of the accused beyord a reasonable doubt.

In the result the accusad are found net guilty and

discharged an both counts 1 and 2.

Y EBRAHIM

JULDGE : BISHO HIGH COURT 25 MAY 2000



