HIGH COURT
(BISHO)

CASE NO.: 89/2000

In the matter between:
BUSISWA NOBAZA
and

MPUMELELO MFIKILT

EBRAHIM J: This matter stacd down to erable me to consider

the representations which have been made and 1 now proceed

o deliver Judgment.

This 1s an application by the applicant, BUSISWA NORAZA, for
an order that the respondent, MPUMELELO MFIKILI, be ordered
to return cto the applicant custedy <f the child SIZLEN
NTSTIKA MGTGIMA . This matter arose as one of urgency, but

for various reasons 1t was only argued today.

The basls of the application as set out in the founding
atfidavit 1g that the applicant claims that she acguired
guardianship over an individual NANDIPA MGIGIMA, who is the
mother of the minor ¢hild who is the subject of this
application. NANDIPA MGIGIMA is the natural mother of the
minor child. The applicant avers that she acquired
guardianship over her after the death of her own mother and
she exercised rights of guardianship over NANDIPA until the
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latter herself pertained the age of majority. She sets out
in thne papers the particular history of NANDIPA. That she
qualified as a teacher and then avers that on 25 August 1997
NANDIPA gave birth to a boy named SIZLEN NTSIKA MGIGIMA and
that the respondenrt is bthe father of this child which is
porn out of wedlock. The reason for the application is that
tne natural mother diad on 23 January 2000 and until that
date she had not only had physical custecdy of the minor
chila but in fact was the child's guardian insofar as the

law recognised her rights of guardianship.

Cn the particular day NANDIPA tock 1ill and she apparently
assist=d that she be taken to her paternal family, but
before they set out on the journey the respondent arrived.
The applicant says that he Lthen sugogested that he take the
winor child for a while as the child was cryving because the
child wanted to go with him. She avers in her founding
affidavit that there was an understanding -that the
respondant would return the child later that same day. En
route to the paternal family NANDIPA died. The minor child

has since 21 January 2000 been in the custody of his natural

tather, the respondent .

It appears that on 5 February 2000 at the request of the
respondent's father a meeting was held betwaen the MGIGIMA
family and the MPIKILI family. At that meeting there was a
raquest that the surname of the minor child tc be changed to
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MEIKILI. It appears that the applicant's family then
indicated that they could not give any reply in this regpect
and that they were stlll mourning and that according to
custom the child stcill had to be with them. It appears
turther that the respondent's tather had given scme sort of
undervaking that the request for the return of the child
would be answered by the following Wednesday, 9 February

2000, Thereaftter since they did not hear from him, the

applicant saw the neced te bring this application.

The respondent's answer in brief is that he is the natural
father of the child, that on the particular day when the
child was nanded to him there was no qguestion of any
undergstanding that the child would be returned. TIn view of
the death of the child's motker the minor child remain with
him and he has gince then cared for the child, and cbhbviously
the child is being cared for not only by himself but he also
has an individual who asslists as well his sister. He says
that he now resides at Thornton, Wilson's Place, King

William's Town.

There ars various disputes of [act in these papers. Before
T turn to them the question of the jurisdiction of this
Court was ralssd by the respondent in that both he and the
child are domiciled in King William's Town which 1ig
cbviously not within the jurisdiction of this Court. The
applicant on the other hand has argued that since the child
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was removed rrom the area of jurisdiction of this Court and
furthermore because the applicant owns properties in
Zwzlitsha that he falls within the Jurisdiction of this
Court. The respondent has also in his opposing affidavit
set out the clrcumstances under which the child is being
cared tor ai present anrd it appears trom that that alchough
he says he has a house in Bisho and a property in Zwelitsha,

that he disputes the Court's jurisdicticn as I have said.

In view of the peculiar circumstances of this matter 1 do
not intend expressing a firm opinion in regard to the
jurisdiction of this Court. For the simple reason that I
think 1t is more ilmpcrvant to deal with the lssues and not
Co nonsult the applicant and thereby causing Lhe applicant
te fteel that the merits of the matter have not been
addressed and that it 1s becauss of somns legal technicality
thal her matiter has naot been able to be dealt with by this

Court.

Counsel for both the applicant and the respondent have
submitted wvarious arguments, but appears that there are

certaln issucs in terms of which they are not ad idem. OCne

of these if for example the contention by Mr Goosen that the
child's domicile 1s determined by virtue of his mother's
domiclile and that this continues after the death of the
mother by virtue of the child having been domiciled there.
In other words hie says the child has now acguired his own
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domicile in that vrespect and for this reason as 1 have

indicated he 1ndicates also that there 1s in addicion the

factc that whilst the father might pe the natural father of

the «hild, it is an i1llegicimate child and the child cannct
tollow nhis domicile, My Chemalvy's, who appears for the
respondent, contenticns  in this  regard are obviously
different. FHe says that the domicile of the child cannot

continue after the mother's death when there is a natural
parent and that 1t would be ar anocmaly that the child
cantlinues tao revtain the domicile of his mother, even
although she has died, without cognizance being taken of the
fact that there 1is the naturual facher. In my view the
submissicns by Mr Coosen are somewhat misdirected in this
regard. It would bke an unacceptable anomaly that an
illegitimate child would, particularly a child of the tender
age of SIZLEN who I understand is about 2 and a half years
old, thar such a child would require a domicile independent
of his natural father. Whatever their relationship may be
between the s natural mother of the child and the natural
father, in my view it followg that the child cannot exercise

an lLndependent guestion of domicile since that would depend

upon who is entitled to exercise rights of custedy over the

child.

There 15 some dispute also in regard Lo the rights of the
natural father. In this respect Mr Goosen's contention is

thal the natural father of an illegitimate c¢hild acquires no
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greacter rights than anyone else, and 1s vlaced In the same
position in fact as having no bilcloglcal relationship with
the child. As I understand hils argument 1t means that any
member of a family 1s able to approacn the Court and to
obLain custody ol ths child irvesgpective of the rights of
the natural fathey. Mr Chemalv’'s contertions are of course
different. 1In this regard it 1s pertinent to refer =Zo the
decision of the Constitutional Court in the matter of FRASER
v CHILDREN'S COURT, PRETORIA NORTH AND OTHERS 1997 (2) BCLR
153 (CC}. Where the 1ssue that the Court has %o determine
rolataed te whether a natural facther of an illegitimate child
had any rights to intervere in regard and to be heard in
that respect with an applicaticn for custody of this child.
In rhar case the Constitutional Court found that to hold
that the natural rfather of the chnild had no say in respect
of the adoption of an illegitimate child offended against
the rights of equality =zet ocut in the Constitution. Let me

quolLe from paragrach 26 on page 164 of the report:

"I- was alsc contended before us on behalf of the
applicant that section 18{4) (d) of the Act
impermissibly discriminates between married
fathers and unmarried fathers. There is also some
substance 1n that objection. The effect of
section 18{4) (d) of the Act is that the consent of
the father would, subject to section 19, be
necessary in svery caso where he 1s or has been
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Tarried to the mother of the c¢hild and never

neccsgary 1n the case of fathers who have not been

o~

50 married. In the context of ceortain laws there

would  ofter

—

se  gsome historical and logical
justification for discriminating between married
and unmarried persons and the protection of the
institution of married is a legitimate area [or
the law to concern itself with. But 1n the
context of an adoptlon statute where the real
concern of the law 1s whether an order for the
adoption of the c¢hild is Jjustified, a right to
veto the adeoption based on the marital status of
the parent could lead rto very unfair anomalies.
The congent of a father, who after his formal
marriage to the mother of the c¢child concerned, has
shown  not the slightest interest in the
development and suppert o©f the c<hild would,
subject to section 19, always be necessary.
Conversely a father who has not concluded a formal
ceremony of marriage with the mother cf the child
but who has been inveolved in a stable relationship
with the mother over a decade and had showed a
real lnterest in the nurturing and development of
the child, would not be entitled to insist that
his <onsent to the adoption of the child is

necessary.’
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't is clear from what had besen =szi1d there that Lo treat the
ratural father of a child who has had a relationship with
the mother by virtus of a recocanised union differently from
rhnat of rhe natural father of a child who has not had such
an union, would ir my view similarly offend againstc the

right of equalitvy.

Jtoappears Lo ome that Lhe preoper approach is to hold that
the father of an illegitimare child has the silently rights
in respecc of the question of custody <f thar child and more
specliliically when the natural mother has dled. It appears
ro me that irrespective of the lack of a formal marriage
petween the partises that it cannot impact unfavourably on
the father in relation te the custedy of the child. To hold
otherwise would in my view, as [ have indicated, offend
against the right o¢f equality as set  out in the
Constltutloll. I am, from what I have saild, clearly not in

support of the conlention as put forward by Mr Goosen.

Bul more importantly what arises out of this matber 1s that
fthe applicant has approached the Court on the bhas:is that she
has acquired some custodial right over the child and that
that custoedial right should in fact take preference over
that of the natural father. I have grave difficulties with
rhig  contencion, as | have indicatsd, apart from it
offending againsgt the Constiturion it effends also against
vhe ratural inclination for cne o recognise that both

paraents/

10

20



parants have certain rights in respect of the child and have
certain bonds, non only hiological, but sociological and

otherwiso .

On the papers as they are before me the applicant has not
sought to make our a case that the father ig an unsultable
person or torally incapable of acbing in the best interest
of the c¢hild. Mr  Goosen  has asked that since  the
application has nct been brought on the basis of the best
interest of the child, thac this Court nevertheless act in
that regard and even on that basis he contends that it is
not in the best interest of the child to remain with the
natural father. Howcver, Mr Chemaly, quite correctly, has
pointed out that the applicant has not made out a case 1in
itg founding affidavit to substantiate that it 1s not in the
best interest <f the child that he remain with the father.
There i1s no indicacion either that it would be in the best
interest of the c¢hild t£o return ro the applicant as no
attempt has been made Lo set cut Lhe circumstances in regard
Lo the upbringing of the child, what the conditions are, to
what extent it would benelit the child to be there and to
put it broadly to provide a completve picture of the familiar
clrcumstances in which the child would grow up. It appears
to me that the respondent on the other hand has set this out
sufficiently for the Court to he able to hceld that there 1s
noe bhasis for saying that it would not be in the hest
interest of the child., During the course of his argument Mr
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,,,,,,,,,, Lo look at the question of

custedy on a de facto basis instead of

interpreting it on
its  legal Dbpasis. However,  even 1n that regard the
applicacion of cthe applicant flounders. For she says that
she was Lhe one who handed the child to the respondsnt on
che day that they were caking NANDIPA to the family, she
says that there 1is an undersrtanding, or there was an
understanding that he would return the child., However, 1t
is clear from the app.lcann’'s affidavit chat he denies thisg,
and T have no basis Zov holding that his denial 1in this
regard is not genuins or does not create a real dispute of

tacts.

It ig obvious from what I have said that I have adopted the
approach as outlined 1n PLASCON-EVANS PAINTS v VAN RIEBEECK
PAINTS 1984 {3) SA 620 (GPD) and letr me quote at page 634E-1:
"...the affidavits reveal certain disputes of
fact . The appellant nevertheless sought a final
interdict, together with ancillary relief, on the
papers and without rescrt to oral evidence. In
such a case the general rule was stated by VAN WYK
J (with whom DE VILLIERS JP and ROSENOW J
concurred} in STELLENBOSCH FARMERS' WINERY LTD v
STELLENVALE WINERY (PTY) LTD 1957{(4) SA 234 (C) at
235K -0

, to be:

..where there is a dispute as to the facts
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a final interdict should only be granted in
a notlce <f motlion proceadings 1T tLhe facos
as stated by the respondents together with
the admitted tacts in the applilcant's
affidavits justifies such an order. . .Where it
is clear that facts, though not formally

admitted, cannot ke denied, they must be

reqgarded as admitted.'"

There are a number of instances in the founding affidavit of
the applicant and even in the yeplying affidavit that
indicates that the appllicant is nor in a position to contest
the circumstances undoer which the child now lives with Lhe
regspondent, nor in rerms of the arrangements that are made
for the wel!l being of the child on a day to day basis. It
gseems Lo me that it would be quite improper of this Court to
interfere in terms of the custedy of the child at present,
unless it is faced wich a «lear situation that the
circumstances under which the child Igs being cared for are
such that 1t 1s clearly not 1irn the best interest c¢f the
child that he remain tnere. Thig ig decided in not the case
on the admitted facts, nor on ~hose facts which cannot he
placed in dispute. This Court is mindful of the fact that
the incerest of the child should always be upper most in the
mind of the Court. Howevar, the mere fact that the
applicanrt may have tremendous concern and a deep love fLor
the c¢hild does not in any way entitle this Court to disturb
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“he relationship betweesn the natural father and the child,
he too avers that he has such a deep love for the c¢hild and
cares ultimately for the well-being of the child. There is

nae allegation ary where that gainsays tChat.

Even 1f T may be wrong in this aspect there is the further
aspect that the deceased made out & will 3 months prior to
her death, the wvalidity of this will 1s not placed in
dispute atL all, on the contrary the applicant accepts that
there 1s such a will, but avers simply Lhat she was never
informed of that. It 1s a rather strange averment to make
because T find no reason why Lhe deceased should have
confined in her in cerms of what she was disclosing in the
will. It way very well be Lhat there was a deliberate
redscon for noet doing so, but I am not prepared to speculate
In thils regard.  Whatever the situation is in terms of the
will the testator who 15 the deceased has specifically
stated that custody ol the child should be given to the
respondent . Nelther counss)l have lndicated Lo me that there
is any basis that 1s apparent at the moment as Lo why that
decigion in the will of the deceased should ke disturbed.
On the contrary 1t seems to me than it 1s her wish and it
must be honoured. .In my view on wiatever approach I adopt
to the application the applicant has not succeeded in making
out a case of a nature that entitlcs me to grant the relief

that 1s heing sought.
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Tn the circumstances the appllication seeking che particular

relilef 1s dismissed.

The cquestion of costs arises. It is a difficulc aspect to
determine in the sensc that 1 acceprt that the applicant is

mativated by deep love and concern for the child and that
she has acted, although not expressly stated so, in the best
interest of the child. However, 1t does appsar to me on the

crhner hand Lhat attempts to resolve the situation between
the respondent and the applicant was racher limited, 1T any.
This matter was alsc brought as one of urgency when in my
view the uvgency 1s not apparent from the papers and such
urgency as may exist has prakably been created by the
applicant. As daifficult as t 15 for me I cannot gee any
cther proper order than one which orders that the applicant

may the costs of the respondent and I so order.

In the circumstances the applicacicn 1is dismissed with

Y EBRAHIM

JUDGE : BISHO HIGH COURT 11 MaY 2000
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