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CASE NO. CC 11 /97 

THE STATE 

versus 

VUYAMI KENNETH MPENZO ACCUSED 

J U D G M E N T 

EBRAHIM J : The accused, Vuyan i Kenneth Mpenzo , is arraigned on t w o 

Counts of murder , e ight Counts of a t tempted murder , f ive Counts of robbery w i t h 

aggravat ing c i rcumstances , t w o Counts of a t tempted robbery , f ive Counts of rape, 

one coun t of housebreaking w i t h in tent to steal and the f t , one coun t of the f t , one 

coun t of mal ic ious injury to p roper ty , t w o Counts of possession of a f i rearm 

w i t h o u t a l icence, t w o Counts of the un lawfu l possession of ammuni t ion and one 

coun t of negl igent ly d ischarging a f i rearm. The accused pleaded not gui l ty to these 

charges and elected in te rms of s 1 1 5 of the Criminal Procedure A c t 51 of 1 9 7 7 

not to disclose the basis of his defence and put the State to the proof of the 

al legat ions against h im. 

77?e State case 

The State has presented the evidence of th i r ty (30) w i tnesses and w h a t fo l lows is 

a brief summary of their t es t imony . 

COUNTS 1, 2, 3 AND 4 : Nombule lo Eunice Mbande, the compla inant in Count 4 , 
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is also an eyewi tness in respect of Counts 1 , 2 and 3. She test i f ied tha t on 

2 March 1995 short ly after 4 . 3 0 p m she w a s a passenger in a Ford Cort ina bakkie 

dr iven by the deceased, Khululeki le Jonis i le. They proceeded to Kanana Vi l lage 

near Berlin and close to the Border Techn ikon the deceased tu rned into a minor 

road near Ezinkomeni and s topped . They al ighted f r om the vehicle and w e n t to a 

spot not visible f r om the tar road. There the deceased placed a sheet of cardboard 

on the ground w h i c h he had taken f r om the bakkie. They lay d o w n on this and had 

sexual in tercourse. 

A shor t wh i le later a man approached and w i t h this the deceased took out his 

f i rearm and placed it next to his head. She descr ibed this man as a person of 

med ium height , average build and dark in complex ion w i t h a brimless hat. His face 

w a s scarred and he had th ick lips. The person d rew a f i rearm and ordered the 

deceased, w h o w a s si t t ing up at th is s tage, to raise his hands. The assailant shot 

the deceased, and took his f i rearm after he fell d o w n . She w a s ordered to search 

the deceased and took out the gun ' s magazine w i t h bullets f rom his shirt pocket . 

When she a t tempted to put on her panty and shoes the assailant ordered her not 

to do so and said she had to proceed to the deceased 's vehicle whi le he pointed 

his f i rearm at her. 

He ordered her to get inside and to open the cubby-ho le in the dashboard. She 

found a R50 note w h i c h she handed to h im. He also got into the vehicle but before 

doing so pulled his jersey over his hands. She w a s forced to remain in the vehicle 

and he drove fur ther d o w n the road and into the bushes where he s topped and to ld 
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her tha t they had run out of pet ro l . She w a s made to d isembark and search the 

interior of the vehicle but f ound no th ing . The assailant searched the vehicle himself 

and found a piece of rope. She requested h im to fe tch the deceased but he 

re fused, saying he w a n t e d h im dead. He then forced her to wa lk into the bushes, 

po int ing the f i rearm at her. They wa lked some distance before he s topped and 

ordered her to undress and w h e n she refused he threatened to shoot her and 

forced her to undress comple te ly . They cont inued a litt le fu r ther and she was to ld 

to spread her jersey and skir t on the grass whi le the assailant took of f his pants 

and underwear . He then had sexual in tercourse w i t h her, swear ing and threaten ing 

to shoot her if she did not submi t to his demands . It w a s l ight enough for her to 

be able to see his face and she had a good look and observed the s t ructure of his 

face. A f te r he had f in ished he got up but w o u l d not a l low her to dress 

immediate ly . He asked whe the r she preferred being hanged or shot to w h i c h she 

responded tha t he should rather shoot her. He asked w h y she chose this and she 

replied tha t if he shot her she w o u l d die immediate ly whereas she w o u l d die s low ly 

if he hanged her. She pleaded for mercy , cover ing herself w i t h her skir t , and heard 

a shot but it did not str ike her. Suddenly her assailant said he had forg iven her and 

left leaving her there. 

She tr ied to f ind her w a y home and crossed a number of r ivulets unti l she arr ived 

at a vi l lage called Mcho tsho where she w e n t to a house and related to a w o m a n 

w h a t had happened to her. She w a s taken to a Mr Mlongeni where she repeated 

her s tory but since there were no cars to take her to Fort Jackson he suggested 

tha t she stay there unti l the fo l low ing morn ing and she accompanied the w o m a n 
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and spent the n ight at her house. She says she had been afraid and fel t ill and not 

in cont ro l of her senses. Her body w a s d i r ty and w e t f rom lying on the grass. The 

fo l low ing morn ing she w a s prov ided w i t h wa te r to w a s h and clean herself. 

Mr Mlongeni then accompan ied her and they proceeded by car to the Fort Jackson 

Police Sta t ion . Later she accompan ied the police to the spot where the shoot ing 

had occur red and found the body of the deceased. 

The cross-examinat ion of th is w i tness by Mr Nxusan i , w h o appears pro deo for the 

accused, was pro longed and detai led. Unders tandab ly , his cross-examinat ion of 

her, and that of the other eye-w i tnesses , focused a lmost ent i rely on w h a t 

oppor tun i t y the w i tness had to ident i fy the assailant and whe the r she w a s not 

mis taken in her ident i f icat ion of the accused as her assai lant. It w a s put to her tha t 

she had exaggerated the vers ion she had given to the police and embel l ished her 

ev idence but she s t rongly denied th is . She w a s adamant tha t the individual w h o 

had kil led Mr Jonisi le and raped her was the accused. She had ident i f ied him at the 

ident i f icat ion parade by v i r tue of the scar on his cheek, his dark comp lex ion , the 

shape of his face and his general phys ique. When quest ioned about w h a t had 

taken place at the ident i f icat ion parade she con f i rmed tha t she had pointed ou t the 

accused and tha t he w a s standing more or less in the middle of the l ine-up. The 

relevant ident i f icat ion parade f o r m , Exhibi t ' B ' , ref lected tha t she had pointed ou t 

the accused but tha t he w a s in posi t ion number 1 on the parade. She denied tha t 

she had ident i f ied the accused s imply because he w a s bald and said she w a s not 

even aware of this as he had w o r n a kn i t ted skul lcap w h e n he commi t t ed the 

cr imes. It w a s put to her tha t the accused w a s a chain smoker but she said tha t 
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he did not smell of c igaret te smoke . It was put to her tha t the accused wou ld say 

tha t he w a s a boxer and had an athlet ic phys ique to w h i c h she replied tha t she 

could not d ispute this and tha t he w a s the person w h o had raped her. 

Zolile Malvi l le Mlongeni test i f ied tha t he resided at Nkqonkqwen i , Berlin and w a s 

the Chairman of the Residence Commi t tee and at tended to any compla in ts in the 

area. He conf i rmed tha t the w i tness Mbande had arr ived at his house accompanied 

by a f e w of the residents of the area. Her c lothes were w e t and she w a s w i t h o u t 

shoes and had repor ted tha t someone had been shot . He advised her tha t she 

should spend the night there and they w o u l d a t tend to the mat ter the fo l low ing 

morn ing . The next morn ing he accompanied her to where the body of the 

deceased w a s and they then repor ted the mat ter to the pol ice. 

He con f i rmed dur ing cross-examinat ion tha t she had to ld him tha t she had been 

raped. She had arr ived at the vi l lage at approx imate ly 7 . 0 0 p m and tha t it w a s 

raining sl ight ly. They had only gone to where the body of the deceased w a s and 

not to the place whe re she had been raped. 

The next w i tness Melumzi S i lewana w a s a member of the South Af r ican Police 

Services. He conf i rmed tha t on 3 March 1995 the w i tnesses Mbande and 

Mlongeni had reported at the police stat ion w h a t had occur red and taken t hem to 

whe re the body of the deceased w a s . The deceased w a s lying on his back w i t h 

a shot w o u n d in the chest . He found the shoes and panty of the w i tness Mbande 

near the body and a search had been conduc ted for cart r idges but th is had been 
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unsuccess fu l . The w i tness Mbande also took t hem to where the deceased 's 

vehicle had been left and found the keys were miss ing. She had con f i rmed tha t the 

person w h o had raped her w a s the same person w h o had shot the deceased. 

Dur ing cross-examinat ion he s tated tha t the w i tness Mbande had to ld him tha t she 

could recognise her assai lant. She descr ibed the person and had stated that he had 

a scar on his face. He also conf i rmed tha t she had to ld him tha t her assailant had 

covered his hands w i t h his jersey w h e n he drove the motor vehicle of the 

deceased. He could not remember if she had to ld him about the money the 

assailant had taken nor tha t the assailant had asked her to choose be tween being 

hung or shot or tha t she had pleaded for her life and been shot at. She had been 

unable to lead them to the place where she had been raped but he did not quest ion 

her fur ther as she w a s in a state of shock . 

The next w i tness , Mzuzile A lph ius M k o h l w a , said he had taken a s ta tement f r om 

Nombule lo Eunice Mbande w h o had at tended the ident i f icat ion parade. She had 

con f i rmed tha t she had pointed out a person at the ident i f icat ion parade. 

He w a s cross-examined on the d i f ference in the tes t imony of the w i tness Mbande 

and her s ta tement regarding the posi t ion in the l ine-up of the person she had 

pointed out . The s ta tement , he said, accurate ly ref lected w h a t she had to ld h im, 

namely, tha t the suspect w a s in posi t ion number 1 in the l ine-up. He w a s unable 

to explain w h y her tes t imony had di f fered f r om th is . 
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COUNTS 5 ,6 ,7 ,8 AND 9: Mbuyise lo A n t h o n y Bodla test i f ied tha t he w a s a 

member of the South Af r ican Police Services for the past s ixteen years w i t h the 

rank of Sergeant. On 4 March 1995 at about 1 .30pm he w a s travel l ing in his 

motor car f r om East London to Mdantsane . Near Frere Hospital he saw a nurse 

h i tchh ik ing and s topped to give her a lift to King Wi l l iams T o w n . As they neared 

Da Gama he turned of f t o w a r d s an area near Cement i le Products where there were 

w i ld f l owers as he wan ted to propose love to her since she w a s very beaut i fu l . He 

s topped , opened his car door and after a f e w minutes heard a voice and saw a man 

running t o w a r d s the vehic le. This person, w h o s e face w a s covered by a wh i t e 

c lo th and a balaclava, po inted a f i rearm at h im and to ld h im not to move or he 

wou ld shoot . The individual swore at him and to ld him to get ou t of the vehicle but 

before he could respond the person asked him if he t hough t that he was jok ing and 

swore at him again by referr ing to his mother ' s pr ivate parts. This person f i red a 

shot w h i c h s t ruck him on the r ight side of his abdomen causing him to s lump 

f o rwa rd onto the steer ing w h e e l . 

He w a s fo rced to al ight f r om the vehicle and his assailant ordered him to wa lk into 

the bushes. As he tu rned and star ted wa lk ing he heard the assailant shout ing at 

his compan ion to get out of the car. The assailant had seen a f i rearm w h i c h the 

w i tness had in the car and ordered the w o m a n to hand it to h im. The w i tness , 

w h o w a s bleeding pro fuse ly , heard t w o cl icks in quick succession and fel t someone 

tapp ing on his shoulder and t hough t tha t he heard a voice wh isper ing to him tha t 

he should turn a round. He tu rned and saw the assailant w i t h t w o f i rearms - his 

o w n and the one belonging to the w i tness . He w a s f iddl ing w i t h the safety ca tch 
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of one of the f i rearms and this a l lowed the w i tness to dive at the assailant and hit 

h im under the ch in . A struggle ensued and he shouted to his female compan ion 

to hand him the f i rearms so tha t he could shoot the assai lant. The assailant pulled 

his balaclava of f as he w a s having d i f f icu l ty in breathing and the w i tness then saw 

his face. The w i tness began to weaken and the assailant w a s able to push him 

a w a y and got up. The female compan ion of the w i tness approached w i t h the 

f i rearms and he shouted to her to shoot the assailant and she f i red a shot . He took 

the f i rearm f rom her and f i red t w o shots at the assai lant, w h o fel l , and it appeared 

tha t the second shot had s t ruck h im. He approached the assailant w h o managed 

to get up and ran away . 

The w i tness w a s becoming weaker and had d i f f icu l ty in breathing and returned to 

the car. He drove for about f ive metres before he became dizzy and began to lose 

consc iousness. His female compan ion then took over and took him to the Cecilia 

Mak iwane Hospi ta l . He says tha t w h e n the assailant pulled off the balaclava he 

saw his face and retained a picture thereof . He descr ibes the assailant as being 

dark of comp lex ion . A t the hospital he had asked his compan ion to hand over the 

f i rearms to a nurse, sister G c a w u . He received emergency t rea tment and w a s later 

t ransfer red to Groote Schuur Hospital in Cape T o w n where he underwen t a fur ther 

series of operat ions. He w a s unable to wa l k , speak or eat and remained in hospital 

unt i l Ju ly 1995 w h e n he returned home. Later he ident i f ied his f i rearm to the 

pol ice. As a result of the injuries he had been compel led to take early pens ion. 

Asked if he could ident i fy his assailant he replied tha t it w a s the accused. 
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During cross-examinat ion he con f i rmed tha t w h e n he prov ided a s ta tement to the 

police on 15 June 1995 he had stated tha t he w a s unsure tha t he could ident i fy 

his assailant except by his height . Further, he had not seen the accused again unti l 

n o w . Further quest ion ing revealed tha t apparent ly he had seen the accused using 

the publ ic te lephone at the High Court at some stage and this had made him recall 

w h a t the person looked like. However , he had not in formed the police tha t he w a s 

n o w able to ident i fy his assai lant. 

Nyameka Sybil Gqangen i -Gcawu is a nurs ing sister at Moun t Frere Nursing Col lege. 

Her tes t imony is very brief. She conf i rms tha t the w i tness Bodla w a s brought to 

the hospital in a serious cond i t ion accompan ied by a w o m a n w h o said tha t he had 

been shot . She conf i rms tha t t w o f i rearms were handed to her w h i c h she kept in 

a locker at the hospi ta l . Later the f i rearms were handed to a secur i ty guard , 

Mr Ntshebe. Cross-examinat ion did not reveal any th ing s igni f icant . 

The evidence of Monde Ntshebe conf i rms tha t he received t w o f i rearms f rom the 

w i tness Gqangen i -Gcawu. He w a s employed as a secur i ty of f icer at the Cecilia 

Mak iwane Hospital and had noted d o w n the serial numbers of the t w o f i rearms in 

his pocket book. These were 3 3 5 0 3 1 and the other 9 3 1 1 0 4 9 . He had taken the 

f i rearms to the NU 12 Police Stat ion and handed t hem over to the pol ice as there 

w a s no safe available at the hospital in w h i c h he could store t h e m . 

He conf i rmed under cross-examinat ion tha t the one f i rearm w a s sl ight ly bigger than 

the other . The smaller conta ined one bullet and the bigger f ive bul lets. He 
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removed the magazines f rom the f i rearms and handed every th ing to the pol ice. He 

w a s to ld by sister G c a w u tha t the f i rearms belonged to the w i tness Bodla. 

Zamuxo lo Patrick Tene is an inspector in the South Af r ican Police Services, 

s ta t ioned at Vul indela Police Stat ion Mdantsane , and has been a pol iceman for 

th i r teen years. His evidence related to the recording of exhib i ts in the Exhibit 

Register (SAP 13). An ex t rac t of the register relat ing to certain entr ies w a s handed 

in as Exhibit ' G ' . A 9 m m Brown ing Shor t f i rearm serial number 9 3 1 1 0 4 9 w a s 

handed in as Exhibit ' 1 ' and its magazine and one live round as Exhibit ' 2 ' . A 

9 mm Parabel lum P38 f i rearm w a s handed in as Exhibit ' 3 ' and its magazine w i t h 

f ive live rounds as Exhibit ' 4 ' . He conf i rmed tha t these exhib i ts were under his 

cont ro l and were brought to cour t by h im. During cross-examinat ion he again 

conf i rmed tha t the f i rearms had been in his possession and under his con t ro l . 

Noncamane Zamani test i f ied tha t the late Khululeki le Jonisi le w a s her husband. 

She ident i f ied the ident i ty documen t w h i c h had been issued to her late husband 

and this w a s handed in as Exhibit ' H ' . Cross-examinat ion of th is w i tness did not 

reveal any th ing of much impor t . 

COUNTS 1 1 , 1 2 , 1 3 , 1 4 , 1 5 , 1 6 , 1 7 , 1 8 AND 19: Thineka Hina, 27 years o ld , 

test i f ied tha t on 25 Apri l 1995 she accompan ied the deceased, Mtanase Tuku te , 

for the purpose of receiving dr iv ing lessons. They left her home in his Toyo ta 

Venture motor vehicle and drove to Ezinkomeni where she commenced the dr iv ing 

lessons. Whi le dr iv ing on a gravel road she saw a man wa lk ing t o w a r d s them and 
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not iced tha t the b o t t o m half of his face and part of his nose w a s covered w i t h a 

wh i t e c loth and tha t his head w a s covered . It w a s jus t after 5 . 0 0 p m but still l ight. 

She w a s afraid to cont inue dr iv ing and asked the deceased to dr ive fur ther . The 

deceased then drove a l i tt le d is tance into the veld and parked the vehic le and there 

she and the deceased made love on the passengers seat of the vehic le. A f t e rwa rds 

the deceased al ighted in order to ur inate wh i le she remained in the vehic le. As he 

was about to re-enter she heard h im screaming and looked in his d i rect ion and saw 

the indiv idual , w h o m they had passed prev ious ly , s tanding at the rear of the 

vehic le. The person f i red four shots at the deceased w h o fell d o w n . She screamed 

w h e n this person approached her but he to ld her to keep quiet as he w a s not go ing 

to shoot her. He to ld her to hand the deceased 's f i rearm to h im. She took it ou t 

of the cubby-ho le w i t h the magazine, w h i c h was lying separate, and gave it to h im. 

The assailant ordered her to w ipe of f the blood on the inside of the dr iver 's door 

w h i c h had been splashed w i t h the deceased 's b lood w h e n he w a s shot . She had 

to re-enter the vehic le and the assailant drove of f w i t h her in the di rect ion of the 

rural vi l lages. A short wh i le later they s topped next to a r ivulet and he ordered her 

to al ight and undress, po int ing the f i rearm at her. She w a s ordered to lie on the 

ground and he then raped her. She w a s only able to see his eyes as his face w a s 

covered w i t h a wh i t e c loth and his head by the hood of his lumber jacket . A f te r 

raping her, he ordered her to get up , to dress and re-enter the vehicle and drove 

back to the spot where the deceased w a s ly ing. He ordered her to take out the 

deceased 's wal le t and w h e n she w a s unable to do so she had to remove the 

deceased 's t rousers and hand it w i t h the belt and the wa l le t , conta in ing R30, to the 
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assai lant. The deceased w a s left lying there w i t h his underpants on and she had 

to return to the vehicle and the accused drove of f once more w i t h her inside. She 

remembers tha t he pulled his shirt over his hands to cover t hem whi le he held the 

steer ing whee l . 

From t ime to t ime he spoke to her and had to lower the c loth over his face so tha t 

she could hear him clearly. A t t imes he fo rgo t to replace the c loth and she w a s 

then able to see his face clearly. Near the Border Techn ikon he again s topped and 

ordered her to undress. She w a s to ld to lower the backrest of one of the seats and 

he raped her a second t ime. They remained in the vehicle for some t ime whi le her 

assailant l istened to music f r om the audio tapes in the vehic le. He then raped her 

for the th i rd t ime. 

Thereaf ter he a t tempted to dr ive of f but w a s unsuccessfu l as the vehicle had 

developed a puncture and become s tuck . When they were outs ide the vehicle they 

heard voices and he to ld her he w a s going to ask the person for matches as he 

in tended burning the vehic le. He t ied her to a pole whi le he approached a man at 

the Border Techn ikon to ask for matches. He re turned, unt ied her and they 

returned to the vehic le. There he again l istened to music after w h i c h he set the 

vehicle al ight and w a t c h e d it burn . Once the fire had subsided he threatened to kill 

her po int ing the f i rearm into her nostr i l . She implored him to take her to where the 

deceased w a s lying and to kill her there so tha t her body might be f o u n d . But, he 

took her into the forest and suddenly to ld her tha t she could go home. T w o shots 

were f i red but these did not str ike her and she ran of f . She reached a house and 
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there she had related to a w o m a n w h a t had happened to her. This w o m a n ' s son 

w e n t to the police stat ion on a bicycle and returned to the house w i t h the police 

w h o took her to t ry and f ind the body of the deceased. But, she w a s in such a 

state of shock tha t she w a s unable to locate the body . She w a s then taken to 

hospital for t rea tment and later d ischarged. 

A b o u t a mon th later she was t ravel l ing in a tax i near Da Gama w h e n she saw a 

person, w h o she says is her assai lant, seated on the grass next to the road. She 

requested the tax i driver to take her to the NU 1 Police Stat ion and en route they 

met a pol ice vehic le. She in formed the police of w h a t had occur red and a search 

w a s conduc ted but her assailant w a s not f ound . The fo l low ing occas ion she saw 

the assailant w a s at the ident i f icat ion parade held at the pr ison. She recognised 

him immediate ly f r om his overal l appearance and this person w a s the accused. She 

descr ibed him as having sharp cheeks w i t h a mark on the r ight cheek w h i c h , to 

her, appeared to have been caused by a burn ing c igaret te . He had big th ick lips 

and a dark complex ion and w a s a tal l ish person w i t h an average bui ld. 

Thineka Hina had to endure pro longed and detai led cross-examinat ion. Her 

oppor tun i t y to observe the facial and bodi ly features of her assailant and the 

reliabil i ty thereof was extens ive ly tes ted by defence counsel . Quest ions centred 

on the shape, size, co loura t ion , age and prominence of the scar on the assai lant 's 

face as we l l as w h a t , she t hough t had caused the scar. Her reply w a s tha t it 

appeared to have been caused by a burning c igaret te . In addi t ion to the other 

facial features descr ibed by her she had also not iced his th ick l ips. She denied tha t 
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he had a moustache at the t ime of the events and could not see if his head w a s 

c lean-shaven as it w a s covered by the hood of his lumber jacket . She w a s unable 

to descr ibe the c lo th ing tha t he had w o r n . When her abi l i ty to observe the face of 

her assailant in the l ight f r om the f lames of the burn ing vehic le w a s quest ioned she 

insisted tha t she w a s able to she his face proper ly . It w a s put to her tha t the 

f lames f rom the fire w o u l d also have caused shadows across a person 's face and 

this w o u l d have prevented her f r om proper ly ident i fy ing the assai lant 's features. 

She mainta ined tha t she w a s able to see his face clearly and tha t she had noted the 

features w h i c h she descr ibed. Further quest ion ing related to the size of his tee th , 

whe the r they were his o w n or fa lse, but she had not not iced th is . She conf i rmed 

tha t his nose w a s big and tha t he had moderate sized eyes. A t the request of 

defence counse l , but only after the Court had ascerta ined f r om the w i tness 

whe the r she fel t comfor tab le in doing th is , she agreed to inspect the scar on the 

accused 's face. She conf i rmed tha t it w a s the same scar and tha t the accused 

w a s her assai lant. The cour t inspected the scar on the face of the accused at a 

d is tance of about a metre away . The scar is in the area be tween the r ight cheek 

and the nose and is circular in appearance w i t h t w o small d isco lourat ions. 

Finally, it w a s put to her tha t the accused w a s not her assailant as the accused had 

only susta ined the injury resul t ing in the scar on his face on 21 May 1995 and tha t 

medical ev idence w o u l d be presented to substant ia te th is . She w a s ins istent , 

howeve r , tha t on 25 Apr i l 1995 the assai lant had this scar and tha t th is person 

w a s the accused. Counsel put to her tha t the accused w a s a chain smoker and , 

if he w a s her assai lant, she should have smelt the smoke . She denied tha t the 
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person had smelt of smoke. It emerged fur ther tha t she had to ld the police tha t 

she could easily ident i fy the assailant because of the scar on his face and she had 

ment ioned the size of his l ips. It appeared an ident ik i t had been d r a w n up but w h e n 

t w o ident ik i ts , Exhibits ' I ' and ' J ' , were s h o w n to her she said neither ref lected the 

person she had descr ibed. 

Counsel then focused his cross-examinat ion on the ident i f icat ion parade tha t the 

w i tness had a t tended on 14 June 1995 . She con f i rmed tha t Nombule lo Eunice 

Mbande , Nandipha Mn ike lwa and a man , w h o m she said had to ld her he w a s a 

secur i ty guard at the Border Techn ikon , had also a t tended the ident i f icat ion parade. 

Accord ing to her, the other w o m e n had discussed tha t they had been a t tacked . 

When counsel per t inent ly asked her whe the r they had ta lked about the assailant 

she replied tha t their d iscussions only related to w h a t had happened to each of 

t h e m . She denied tha t the w i tnesses Mbande and Mn ike lwa had descr ibed the scar 

on the face of the assai lant. The w i tness Mbande w a s the f i rst person to be 

fe tched by a pol iceman to a t tend the ident i f icat ion parade and did not return to the 

room in w h i c h the rest of t hem were wa i t i ng . It emerged fur ther tha t prior to the 

pol iceman fe tch ing the w i tness Mbande all of t hem had been moved to another 

room and they were placed under police guard . Whi le wa i t i ng in th is room they 

had not d iscussed any of the incidents at all. She w a s the next person to be taken 

to the room where the ident i f icat ion parade w a s being held. She entered the room 

backwards and had to face a wa l l . It w a s explained tha t she had to ascertain 

whe the r the person w h o had raped her w a s present and she then tu rned around 

and looked at the men in the l ine-up. She wa lked up to one of the men and 
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touched h im. This person w a s the accused. She could not remember if he had any 

injuries on his head but she had recognised his face. A f te r th is she did not return 

to the room where the other w i tnesses were wa i t i ng . 

In response to quest ions f r om the Court she said tha t she had not to ld any of the 

other w i tnesses w h i c h person to point out nor did she give them a descr ip t ion of 

the person. She, in t u rn , had not been to ld by anyone w h o m she should point out 

nor had any of t hem prov ided a descr ipt ion of the assai lant. She had also not seen 

a pho tograph of the accused in any of the newspapers nor at any other place prior 

to the ident i f icat ion parade. The assailant had laid on top of her and had taken a 

long t ime w h e n he raped her on each occas ion . On the f i rst occas ion it w a s still 

l ight and she w a s able to see his face. On the second occas ion w h e n he raped her 

in the vehic le, a l though it w a s already dark she w a s still able to see his face. She 

indicated tha t his face w a s a d istance of about 30 cm f rom hers. Even on the th i rd 

occas ion she w a s able to see his face. She had also been able to observe his face 

w h e n he lowered the handkerch ief and tu rned t o w a r d s her to speak to her. 

COUNT 10: Tanatu Elliot Keli, is employed as a prison warder at Mdantsane 

Prison. On 2 4 Apri l 1995 he placed his f i rearm in his br iefcase at his home. He 

intended vis i t ing the rural areas later tha t day but before depart ing he w e n t out 

br ief ly to NU 12. On his return he d iscovered tha t the k i tchen door w a s broken 

and tha t someone had gained ent ry to his premises. On check ing his br iefcase he 

found tha t the locks had been opened forc ib ly and his f i rearm, a 7 ,65 mm pistol 

w i t h serial number B 0 9 7 2 5 had been removed . Certain other i tems had also been 
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taken . The f i rearm w a s recovered by the pol ice but it had not ye t been returned 

to h im. The cross-examinat ion of th is w i tness did not elicit any th ing fur ther of 

part icular s igni f icance. 

The evidence of the next w i tness , Mbuyise lo Paris Makanoza, related to the 

in format ion in the pol ice Exhibit Register (SAP 13). On 4 March 1995 he made 

certain entr ies. In brief, these relate to a 9 mm Brown ing f i rearm and magazine 

conta in ing one live round and a .38 m m Parabel lum f i rearm and magazine 

conta in ing f ive live rounds. He also recorded tha t the person w h o had possession 

of these f i rearms w a s Mr Bodla. This in format ion he had obta ined at a later stage 

and then entered in the register. In cross-examinat ion he conceded tha t he had not 

comple ted the register con temporaneous ly . 

A t th is stage Mr Nxusani in formed the Court tha t the legal i ty of the ident i f icat ion 

parade w a s being a t tacked on the basis tha t the accused had been denied the r ight 

to legal representat ion. He submi t ted , however , tha t it w a s not necessary to hold 

a t r ia l -wi th in-a- t r ia l . Mr Son ten jwa , submi t ted tha t there had not been any 

object ion to the admissibi l i ty of the evidence of t w o of the w i tnesses , Nombule lo 

Eunice Mbande and Thineka Hina, in respect of w h a t had occur red at the 

ident i f icat ion parade. He con tended tha t if the defence had indicated earlier tha t 

it w a s chal lenging the val id i ty of the ident i f icat ion parade the State w o u l d have led 

evidence in suppor t of the val id i ty and correctness of the procedures adopted at 

the ident i f icat ion parade. No tw i ths tand ing the accused 's belated object ion to the 

val id i ty of the ident i f icat ion parade, the Court decided tha t a t r ia l -wi th in-a-t r ia l be 
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held in order to determine if the tes t imony of the wi tnesses w h o ident i f ied the 

accused at the ident i f icat ion parade is admissible against the accused or not . In 

th is respect , it w a s agreed by the defence and the State tha t the evidence given 

by the w i tnesses , Nombule lo Eunice Mbande and Thineka Hina, in respect of the 

ident i f icat ion parade w o u l d be admi t ted and fo rm part of the evidence of the tr ial-

wi th in-a- t r ia l . The defence conf i rmed tha t there w a s no need to recall these 

w i tnesses to test i fy again on w h a t had t ranspired at the ident i f icat ion parade. 

Trial- with in-a- trial 

The State then proceeded to lead fur ther ev idence in respect of the ident i f icat ion 

parade. The f i rst w i t ness , Nyamazel i Celu, test i f ied tha t he w a s a member of the 

South Af r ican Police services for s ixteen years w i t h the rank of inspector and w a s 

stat ioned at East London. He had been involved in a number of ident i f icat ion 

parades and was requested by Warran t Off icer Mato t i to under take the holding of 

the ident i f icat ion parade involv ing the accused. He had comple ted fo rm CP 8 4 

(Exhibit 'B ' ) and had obta ined the accused 's detai ls f r om the police docket . There 

were a to ta l of eleven men on the parade w h i c h included the accused. The men 

in the l ine-up were more or less of the same height and their skin colour w a s similar 

to tha t of the accused. He had in formed the accused of the al legat ions against h im 

and the reason for hold ing the ident i f icat ion parade. He had also g iven the accused 

an oppor tun i t y to obta in legal representat ion and had in formed him tha t he had a 

r ight to do so. The accused, howeve r , had stated him tha t they cou ld proceed 

w i t h the holding of the ident i f icat ion parade w i t h o u t an a t to rney being present. 
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Detect ive Sergeant Makanaza (since deceased), Detect ive Sergeant J i kumlambo 

and Detect ive Sergeant Zenani assisted him in hold ing the parade. It w a s the task 

of Detect ive Sergeant Makanaza to br ing each of the w i tnesses to the room where 

the ident i ty parade w a s being held. Detect ive Sergeant J i kumlambo w a s in charge 

of the w i tnesses whi le Detect ive Sergeant Zenani w a s responsible for 

accompany ing the w i tnesses to another room after they had been given an 

oppor tun i t y to see if they could ident i fy any of the suspects in the ident i f icat ion 

parade as their assai lant. Apar t f r o m himself the other persons in the room where 

the ident i f icat ion parade w a s being held were the accused , the ten men w h o 

fo rmed part of the l ine-up and the pr ison warders . 

The f i rst w i tness to be b rough t in to ident i fy the person w h o had raped her, w a s 

Nombule lo Eunice Mbande. The door to the room w a s closed and w h e n 

Ms Mbande entered the room she had to do so w i t h her back t o w a r d s the l ine-up 

and had to face a wa l l . He explained to her tha t she had to ascertain if her 

assailant w a s in the l ine-up and, if so, to approach him and place her hand on his 

shoulder w i t h o u t speaking to h im. She w a s to ld to tu rn around and thereupon 

ident i f ied the person w h o w a s in posi t ion number 1 in the l ine-up. This person w a s 

the suspect , Vuyan i Mpenzo. He recorded th is in paragraph 17 of Exhibit ' B ' . 

Ms Mbande w a s then asked to leave the room and w a s accompan ied by Sergeant 

Zenani . He asked the accused if he w ished to change his posi t ion in the l ine-up 

and the accused thereupon moved to posi t ion number 6 in the l ine-up. 

The fo l l ow ing person to be b rough t in w a s Thineka Hina and a similar procedure 
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w a s fo l l owed . She also pointed ou t the suspect , Vuyan i Mpenzo, w h o w a s in 

posi t ion number 6 in the l ine-up. He recorded this in paragraph 17 of Exhibit ' L ' . 

She w a s then led a w a y by Sergeant Zenani . The accused w a s asked once more 

if he w a n t e d to change his posi t ion in the l ine-up but he indicated tha t he w o u l d 

remain in posi t ion number 6. 

Nandipha Mn ike lwa w a s brought in next and the same procedure, as adopted w i t h 

the t w o previous persons, w a s f o l l owed . She similarly pointed out the suspect , 

Vuyan i Mpenzo, w h o w a s standing in posi t ion number 6 in the l ine-up. Thereaf ter 

she accompan ied Sergeant Zenani to another room. 

The w i tness Celu recalls tha t a male, w h o s e name he could no longer recal l , also 

par t ic ipated in the ident i f icat ion parade and the same procedure, as in the case of 

the o thers , was f o l l owed . This comple ted the ident i f icat ion parade and he handed 

over the relevant documenta t ion to a War ran t Off icer Bout. He ident i f ied his o w n 

signatures on the fo rms and stated tha t Detect ive Sergeants Zenani and 

J i kumlambo had also s igned. Three fo rms had been used and he accepted tha t 

certain sect ions in the d i f ferent fo rms had not been comp le ted . However , w h e n 

v iewed together the fo rms conta ined all the required in fo rmat ion . 

Inspector Celu w a s cross-examined at length . It w a s put to him tha t the presence 

of the accused at the Mdantsane Prison had evoked t remendous interest . Further, 

tha t the accused had to be placed in sol i tary con f inement as he w a s being 

threatened by the other pr isoners. Inspector Celu, however , w a s unable to 
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c o m m e n t on th is . He denied tha t the accused w a s the only person on the parade 

w h o w a s bald or w h o had a scar. He had speci f ical ly asked for the other 

individuals in the ident i f icat ion parade to have a similar appearance to the accused 

and of similar he ight , phys ique and colour . He conf i rmed tha t the accused had 

been in posi t ion number 1 in the l ine-up. He had spoken loudly w h e n in forming the 

accused of his r ight to legal representat ion and denied tha t the accused had not 

heard h im. 

In reply to quest ions f rom the cour t he said tha t if the accused had indicated tha t 

he w a n t e d an a t to rney he w o u l d have pos tponed the ident i f icat ion parade. The 

accused had not ob jected to the ident i f icat ion parade proceeding and had not 

refused to par t ic ipate. The three female compla inants had not hesi tated in point ing 

out the accused. W i th the cou r t ' s permission defence counsel w a s permi t ted to 

quest ion Inspector Celu fur ther in regard to a four th w i tness involved in the 

ident i f icat ion parade. Inspector Celu stated tha t the relevant f o rm relat ing to this 

w i tness had been handed to Inspector Ma to t i , the invest igat ing of f icer. He 

con f i rmed tha t th is w i tness had also ident i f ied the accused. 

Mzwand i le Louis Zenani s tated tha t he is a member of the South Af r ican Police 

Services for the past s ix teen years and present ly holds the rank of sergeant. He 

assisted Inspector Celu w i t h the ident i f icat ion parade and w a s s tat ioned outs ide the 

door of the room where the parade w a s being conduc ted . His task w a s to escor t 

the w i tnesses to another room once they had par t ic ipated in the parade. He said 

tha t he k n e w the accused as they had g r o w n up together but he w a s unaware tha t 
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Under cross-examinat ion he said tha t he had not k n o w n tha t the accused had been 

arrested in connect ion w i t h the murders tha t had been commi t t ed . When he w a s 

inst ructed to assist w i t h the ident i f icat ion parade he had not k n o w n tha t the 

accused w a s invo lved. He denied tha t he w a s at the door of the room w h e n the 

accused had been b rought there and taken inside. He had only arr ived after the 

l ine-up had been f o rmed . He d isputed tha t he could see the l ine-up w h e n the door 

w a s opened. He had also not entered the room at any stage. 

In reply to a quest ion f r om the cour t he said tha t no one had said 'Hello' to h im 

wh i le he w a s stat ioned outs ide the room. 

M z w a m a d o d a J i kumlambo test i f ied tha t he is a sergeant in the South Af r ican Police 

Services and assisted w i t h the ident i f icat ion parade. His task w a s to w a t c h over 

the w i tnesses . He never conversed w i t h any of t hem nor did they ta lk to each 

other in his presence. The w i tnesses were taken one by one to the room where 

the ident i f icat ion parade w a s being held and did not return to the room where he 

w a s wa i t i ng w i t h the other w i tnesses . He did not k n o w the accused and had not 

seen him on tha t day. He con f i rmed tha t he had s igned the fo rms relat ing to the 

ident i f icat ion parade. 

In cross-examinat ion he stated tha t he had not been to ld w h a t the name of the 

suspect w a s . The w i tnesses had been taken f r om one of f ice to another and in the 

he w a s a suspect nor had he seen h im the day the ident i f icat ion parade was held. 
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second one they had been placed under his superv is ion. Whi le the w i tnesses had 

been in the f i rst of f ice they had been speaking and whi le he could not say w h a t 

they had discussed it could not have related to the case as they were laughing. 

In the second of f ice no discussions took place. If he had heard them discussing 

the case he w o u l d have called Inspector Celu. 

In reply to a quest ion f r o m the cour t he said tha t the room where the ident i f icat ion 

parade w a s being held w a s not visible f rom the of f ice where he and the w i tnesses 

were wa i t i ng . A n d , no one had ment ioned the name of Vuyan i Mpenzo. 

Enoch Mlandeni Thusi s tated tha t he w a s a secur i ty guard . In 1995 he had been 

employed at the Border Techn ikon . He had a t tended an ident i f icat ion parade at the 

Mdantsane Prison and on his arrival had met three w o m e n there. They were placed 

in an of f ice and later t ransferred to another room and placed under the supervis ion 

of a po l iceman. He w a s the last person to be called to go to the ident i f icat ion 

parade where he had entered the room backwards and faced a wa l l . He w a s 

in formed tha t he had to see if the person w h o had approached him at the Border 

Teckn ikon and asked him for a match w a s amongs t the individuals in the l ine-up. 

He then wa lked along the l ine-up unti l he came to the person and pointed him out . 

He had recognised him by his face and cheeks as wel l as his height and bui ld. The 

evening w h e n the person had asked him for a match he had to ld the person to 

come closer to him out of the dark and into the l ight. 

In cross-examinat ion it emerged tha t because of his t ra in ing as a secur i ty guard he 
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had taken a good look at the person so tha t he could recognise him again at a later 

s tage. He conf i rmed tha t the person tha t he had seen tha t evening w a s bald. He 

denied he had discussed w i t h the other w i tnesses w h a t the assailant had done to 

t h e m . None of the w o m e n had spoken to him nor had he in t roduced himself to 

Ms Thineka Hina. He remembered tha t the accused w a s the s ix th person in the 

l ine-up and he had not recognised the accused because of his c lo thes. 

In response to a quest ion f rom the cour t he said tha t f rom the t ime of the inc ident 

unt i l he a t tended the ident i f icat ion parade no one else had approached him to ask 

for a match whi le he w a s on du ty at the Border Techn ikon . 

The next w i tness , Nandipha Mn i ke lwa , stated tha t she had also a t tended the 

ident i f icat ion parade at the pr ison. She had been taken f i rst into one room and 

then to another w i t h the other w i tnesses . They had been to ld not to discuss the 

case and they were superv ised there by a po l iceman. She con f i rmed tha t 

Nombule lo Eunice Mbande w a s the f i rst w i tness to be taken to the ident i f icat ion 

parade, fo l l owed by Thineka Hina. Thereaf ter she w a s taken to where the 

ident i f icat ion parade w a s being held. She could not see into the room f rom the 

corr idor and w h e n she entered had to face the wa l l . She w a s to ld to tu rn around 

and saw the men in the l ine-up. She had looked at each person and returned to the 

accused w h o m she pointed ou t by touch ing him on his shoulder. She had 

recognised him because of his big mou th and his face. The top part of his face 

w a s w ide whi le the lower part w a s nar rower . She had taken a good look at the 

person on the day of the incident and had seen him in the l ights of the motorcar 
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and she k n e w tha t if she saw him again she w o u l d be able to recognise h im. 

During cross-examinat ion this w i tness denied tha t she and the other compla inants 

had d iscussed w h a t had happened to t hem - they had only in t roduced themselves 

to each other. She could not remember Enoch Thusi in t roduc ing himself to t h e m . 

She conceded tha t there w a s no street l ight ing at the place where she had seen the 

accused on the n ight of the inc ident . However , she had seen h im in the headl ights 

of the motor vehicle and w a s able to see his face clearly, w h i c h w a s v-shaped. A t 

the ident i f icat ion parade she had looked at everyone in the l ine-up before point ing 

out the accused. She had been asked to do so and it w a s not because she w a s 

uncer ta in w h o her assai lant w a s . She recognised him because of the shape of his 

face, his m o u t h , lips and ch in . The police had taken a s ta tement f r om her but she 

had not been asked to prov ide a descr ip t ion of her assai lant. 

Quest ioned by the cour t she said tha t she had not seen a photograph or sketch of 

the person in the newspapers nor had anyone prov ided her w i t h a descr ipt ion of 

h im. No one had to ld her beforehand in w h i c h posi t ion the suspect w a s s tanding 

and she had no doub t at all tha t the accused was her assai lant. 

The evidence of the accused in the trial-within-a-trial 

The accused, Vuyan i Kenneth Mpenzo, test i f ied and stated tha t on 14 June 1 9 9 5 , 

whi le in cus tody at the Mdantsane Prison, he was summoned by a warder and 

taken to the recept ion area of the pr ison. On their w a y there , they came to a 

hold ing cell w i t h big w i n d o w s and he w a s to ld to enter the cell as an ident i f icat ion 
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parade w a s being held there. He did so, and he found a l ine-up of men inside. He 

w a s then to ld tha t the ident i f icat ion parade was for h im. A pol iceman holding a 

book to ld him to join the l ine-up in posi t ion number 1 . Ano ther po l iceman, 

Mzwand i le Zenani , came into the cell and s tood fac ing the l ine-up for about ten 

minutes. A w o m a n entered, wa lked up to the l ine-up and touched him on the 

shoulder. She w a s then taken a w a y . The pol iceman w i t h the book to ld him to 

change his posi t ion in the l ine-up and he moved to another pos i t ion, but could not 

recall w h i c h posi t ion tha t w a s . Ano the r w o m a n came in and also touched h im on 

the shoulder and w a s then taken outs ide by the pol iceman w i t h the book. He w a s 

not to ld to change posi t ion and remained in the same place in the l ine-up. A th i rd 

w o m a n entered and touched him on the shoulder. She w a s similarly taken outs ide 

by the pol iceman w i t h the book. A male person then entered and touched h im on 

the shoulder; at th is stage he w a s still in the same posi t ion in the l ine-up. The 

pol iceman w i t h the book also took this man outs ide and thereaf ter to ld the accused 

tha t the ident i f icat ion parade had been comple ted whe reupon the accused returned 

to his cel l . 

He d isputed tha t he had been in formed tha t he could have an a t to rney present or 

tha t the ident i f icat ion parade could be pos tponed if he w a n t e d the services of an 

a t to rney . He had never been involved in an ident i f icat ion parade before and it had 

not been explained to h im w h a t it w a s all about . He also al leged he had been 

harassed in the pr ison, assaul ted by the warders for no reason at all but no one had 

w i tnessed th is . 
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When cross-examined by Mr So ten jwa , the accused said tha t he had been 

assaulted at a shebeen by three people. He had been punched , s tabbed w i t h a 

kni fe and shot . The police had also assaul ted him w i t h their f ists and a hose. He 

had susta ined injuries on the top of his head, a scar in his face and his j a w had 

been f rac tu red . The police had also su f focated h im by using a tube and he had 

been assaulted by the pr ison warders . When he appeared in cour t on 

24 May 1995 , three days after his arrest , the w o u n d s were still v isible. He was 

asked to explain w h y his counsel had put to w i tnesses tha t Detect ive Sergeant 

Zenani had remained outs ide the room whereas in his tes t imony he had said tha t 

he w a s inside the room. He replied tha t counsel had misunders tood h im. The 

room, he said, had big w i n d o w s and those outs ide could see into the room and he 

in tu rn could see all of t h e m . He al leged tha t as one entered the room one could 

immediate ly see all the persons in the l ine-up. He admi t ted tha t he w a s not the 

only person in the l ine-up w i t h a v-shaped face or w i t h high cheek bones. Further, 

if his legal r ights had been expla ined to h im in the same manner as Inspector Celu 

had test i f ied he w o u l d have been sat isf ied w i t h such an exp lanat ion. He w a s 

dissat isf ied w i t h the ident i f icat ion parade as he had been ident i f ied by the 

w i tnesses . His ob ject ion to the ident i f icat ion parade w a s tha t he had not been 

g iven not ice thereof . He admi t ted though tha t all the w i tnesses had ident i f ied him 

but c la imed tha t their po int ing out of him w a s un lawfu l . 

In response to quest ions f r om the cour t he said tha t he k n e w Detect ive Sergeant 

Zenani and tha t his w i fe and Zenani 's gir l f r iend were sisters. Zenani , w h o had 

been in the room for ten minutes , had looked at him most of the t ime and w a s 
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about three to four metres a w a y f r om h im. However , neither he nor Zenani spoke 

to each other nor did they exchange greet ings. He had not t hough t of do ing so as 

he w a s shocked at being at the ident i f icat ion parade. He had also not t hough t of 

obta in ing a lawyer . He alleged he had in formed his counsel as wel l as his previous 

legal representat ive tha t the room where the ident i f icat ion parade w a s held had 

large w i n d o w s and tha t people could easily see into the room. The l ine-up of 

suspects s tood fac ing the w i n d o w and was parallel to it. No fur ther evidence w a s 

tendered by the defence. 

Evaluation of the evidence in the trial-within-a-trial 

Nombule lo Eunice Mbande w a s a t ru th fu l w i tness and conf ident in her ident i f icat ion 

of the accused. She prov ided plausible and acceptable reasons for the basis of her 

being able to ident i fy the accused as her assai lant. The ident i fy ing features, such 

as the shape of his face, the scar on his cheek, his dark complex ion and his 

phys ique, w h i c h she p rov ided , cannot be fau l ted . It is so tha t she has erred in 

s tat ing tha t the person she pointed ou t w a s s tanding more or less in the middle of 

the l ine-up but this does not negate the fac t tha t it w a s the accused w h o m she had 

ident i f ied. This the defence has not d isputed at all. She had ample oppor tun i t y to 

observe the accused 's features since she w a s in his company for a long t ime. 

Th rough this period she w a s in close prox imi ty to h im - he was only a metre or t w o 

a w a y - and for a great deal of the t ime it w a s in dayl ight and in c i rcumstances 

w h i c h prov ided a proper oppor tun i t y for observa t ion . The fac t tha t she might have 

been f r igh tened of her assailant does not necessari ly d iminish her abi l i ty to ident i fy 
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h im; if any th ing , it seems to have resulted in her captur ing a clear picture of the 

face of the accused. 

Thineka Hina, t oo , had more than suf f ic ient oppor tun i t y to observe the facial and 

physical features of her assai lant. She w a s in his company for a number of hours 

and in very close prox imi ty to him th roughou t . In descr ib ing the oppor tun i t y she 

had to see his face she could so easily have been less than f rank in th is regard but , 

far f r om doing so, she f rank ly descr ibed the t rue pos i t ion. She indicated tha t a 

wh i t e c lo th had covered the b o t t o m half of his face and this he only removed , f rom 

t ime to t ime, so tha t she could proper ly hear w h a t he w a s say ing. On these 

occas ions she w a s able to see his face clearly and this enabled her to recognise 

him w h e n she saw him again. She also had suf f ic ient oppor tun i t y to see his face 

in the l ight prov ided by the f lames of the burning vehic le. Her descr ip t ion of the 

ident i fy ing features by w h i c h she recognised him can similarly not be fau l ted . She 

descr ibed him as having sharp cheeks w i t h a scar on the r ight cheek, big th ick l ips, 

and as a tal l ish person w i t h a dark comp lex ion . These features f i t the accused and 

has not been d isputed by the defence. Dur ing cross-examinat ion she had indicated 

tha t she and the other compla inants , wh i le they were in a room before the 

ident i f icat ion parade c o m m e n c e d , had discussed w h a t had happened to t hem at the 

hands of their assai lant. This w a s not substant ia ted by the other compla inants 

t hough . But, even if th is had occur red , the fac t is tha t she is adamant tha t the 

d iscussion did not involve either she or any of the other descr ib ing w h a t the 

appearance w a s nor whe the r the person had any ident i fy ing features. Counsel for 

the defence has suggested tha t such a discussion amounts to an irregular i ty w h i c h 



30 

inval idates the ident i f icat ion parade. I am not persuaded tha t a d iscussion as 

descr ibed by this w i tness , if it occur red , has this result in the c i rcumstances of th is 

mat ter . There is no evidence tha t the d iscussion entai led the appearance of the 

assailant or the scar on his face, at any s tage, alone at the t ime tha t they were 

placed under police superv is ion. I am sat is f ied, there fore , tha t her ident i f icat ion 

can safely be relied upon and I accept her evidence in th is regard. 

The evidence of Nandipha Mn ike lwa did not cont rad ic t tha t of Nombule lo Eunice 

Mbande or Thineka Hina w i t h the except ion the evidence of Ms Hina in relat ion to 

the d iscussion be tween the w i tnesses . Of the three compla inants she had the least 

oppor tun i t y to observe the facial features of her assai lant. The events had taken 

place at night and under art i f ic ial l ight w h i c h , it must be no ted , w a s prov ided by 

the headl ights of the car and the l ight inside the cubby-ho le . Despite this she w a s 

still able to not ice certain d is t inct ive features such as the v-shape of his face - the 

b o t t o m part of his face being much nar rower than the top - the shape and size of 

his m o u t h , his lips and ch in . A l t h o u g h , defence counsel suggested tha t she had 

pointed out the accused because he w a s the only person w h o s e head w a s 

c lean-shaven, she denied th is . She impressed as a w i tness . She could easily have 

adjusted her evidence to include the obv ious d is t inguishing feature of the scar on 

the accused 's face, but she did not even ment ion the scar as the reason for 

ident i fy ing the accused. In her case, t o o , I am sat isf ied tha t her ident i f icat ion is 

reliable and t r u s t w o r t h y . She had a proper oppor tun i t y to observe the facial 

features of her assai lant, even in the l imited t ime avai lable, to observe his facial 

features. I am sat isf ied tha t there is no reasonable possibi l i ty of her being mistaken 
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and I, accord ing ly , accept tha t her ident i f icat ion of the accused as her assai lant, 

is cor rect . 

The last ident i fy ing w i tness w a s Enoch Mlandeni Thus i . The relevant part iculars 

f o rm relat ing to his ident i f icat ion of the accused at the ident i f icat ion parade, w a s 

not p roduced as it had been misp laced. However , the defence did not seek to have 

his ev idence exc luded. His oppor tun i t y to observe the accused the evening he w a s 

on du ty at the Border Techn ikon , w a s very l imi ted. No tw i ths tand ing th is he w a s 

able to observe tha t the person had a mark on his r ight cheek next to his nose and 

tha t his cheeks gave the impression of being swo l len . A n d , th is person w a s tall 

w i t h a slender phys ique. I am mindfu l of the shor t period of t ime tha t w a s available 

to him for observa t ion , but th is is o f fse t by the t ra in ing he has received as a 

secur i ty guard . One of the purposes of such t ra in ing is to enable him to take 

part icular note of people and events and to be observant about the appearance of 

people. It is th is that enabled him to remember w h a t this person looked l ike. In 

his case, t oo , I am sat isf ied tha t his ident i f icat ion of the accused is reliable and 

t r u s t w o r t h y . I accept his ev idence tha t the accused is the same person w h o 

approached him to ask him for a match on 25 Apr i l 1995 . 

Form CP 8 4 , wh i ch w a s uti l ised to record w h a t t ranspired at the ident i f icat ion 

parade, has provis ion for the recording therein of the results of any po in t ing-out by 

up to three w i tnesses . However , Inspector Celu chose instead to use a separate 

f o rm in respect of each of the w i tnesses and these have been handed in as 

Exhibits ' B ' , ' L ' and ' M ' . The in format ion recorded in these fo rms con f i rm tha t 
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Eunice Mbande, Thineka Hina and Nandipha Mn ike lwa , respect ive ly , ident i f ied the 

accused at the ident i f icat ion parade. It emerges fur ther tha t whi le Detect ive 

Sergeant Makanaza signed all three fo rms , Inspector Celu only signed Exhibits ' B ' 

and ' L ' and Detect ive Sergeant J i kumlambo Exhibits ' L ' and ' M ' . Counsel for the 

accused has con tended tha t these are irregulari t ies w h i c h render the ident i f icat ion 

parade invalid and consequent ly tha t the po in t ing-out of the accused by the 

w i tnesses should not be admissible as ev idence against h im. He submi ts tha t since 

a d i f ferent fo rm has been used for each of the w i tnesses a separate ident i f icat ion 

parade has been held in each instance. 

I am , howeve r , not persuaded tha t th is a rgument has meri t to it. In my v iew , the 

use of separate f o rms , w h e n there is more than one ident i fy ing w i tness , does not 

conver t w h a t w o u l d normal ly be a single ident i f icat ion parade into several 

indiv idual ly conduc ted ident i f icat ion parades. In the normal course of events , 

where there are several w i tnesses and a single fo rm is used var ious answers and 

formal detai ls are recorded once only and not dupl icated w i t h each w i tness . A lso , 

upon the comple t ion of the ident i f icat ion parade the off ic ial organis ing the parade 

and those assist ing him are only required to sign the f o rm once. In the 

c i rcumstances of this mat ter , since it w a s mani fest ly intended to be, and in fac t 

w a s , a single ident i f icat ion parade, even though it invo lved four w i tnesses , it does 

not necessari ly f o l l ow tha t the fai lure to dupl icate on each fo rm the answers to 

certain quest ions, is in itself an i r regular i ty. In my v iew , the same applies in regard 

to the s igning of the fo rms . Taking all the fac tors into accoun t I consider tha t there 

has been more than substant ia l compl iance w i t h the requisite procedures and 
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formal i t ies relat ing to the conduc t of the ident i f icat ion parade. The fo rms , w h e n 

v iewed together , ref lect tha t each requi rement has been compl ied w i t h . I do not 

deem the var ia t ions, if they can be te rmed such , to amount to irregulari t ies and the 

a t tack on the val id i ty of the ident i f icat ion parade in th is respect , fai ls. I f ind fur ther 

tha t the State has proved tha t the procedures w h i c h were fo l l owed in the holding 

of the ident i f icat ion parade were not improper nor irregular. 

I f ind Inspector Nyamazel i Celu to be a credible and reliable w i tness . I accept his 

ev idence tha t he in formed the accused , prior to the commencemen t of the 

ident i f icat ion parade, of his r ight to legal representat ion and tha t the accused had 

stated tha t the ident i f icat ion parade could proceed as he did not require such 

representat ion. I also accept the evidence of Detect ive Sergeant Zenani . I similarly 

f ind him to be a credible and reliable w i tness . There is noth ing wh i ch indicates tha t 

they have lied or sought to deceive the cour t , nor are there any improbabi l i t ies, 

cont rad ic t ions or inconsistencies in their ev idence. The same also applies to the 

evidence of Detect ive Sergeant J i kumlambo. I similarly f ind him to be a credible 

w i tness and I accept his tes t imony . 

The accused, on the other hand, w a s an unimpressive w i tness . His evidence w a s 

r iddled w i t h un t ru ths , inconsis tenc ies, cont rad ic t ions and improbabi l i t ies. The 

vers ion wh i ch he prov ided of w h a t had t ranspired at the ident i f icat ion parade w a s 

to ta l ly inconsis tent w i t h tha t put to the w i tnesses by his counsel in 

c ross-examinat ion . His evidence also did not suppor t the var ious proposi t ions 

w h i c h his counsel had put to the w i tnesses . Thus , it is only w h e n he test i f ied tha t 
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it emerged tha t the room where the ident i f icat ion parade had been held had large 

w i n d o w s and tha t people in the corr idor were able to observe w h a t w a s tak ing 

place inside. This w a s undoubted ly a crucial mat ter s ince, if there w a s any t ru th 

to his a l legat ion, the ident i f icat ion parade w a s fatal ly f l awed . But, th is al leged fac t 

w a s never put to any of the State w i tnesses nor w a s the evidence of the State tha t 

w h a t had t ranspired inside the room w a s not visible to anyone outs ide, ever 

chal lenged on the basis tha t it w a s possible to see into the room th rough w i n d o w s 

w h i c h f ron ted on to the corr idor . The obv ious and only reason w h y this w a s never 

chal lenged is because the accused had fabr icated this crucial evidence and then 

only at the t ime w h e n he gave his tes t imony . It is tota l ly incomprehensib le tha t 

such an impor tan t issue w o u l d not have been addressed by his counsel dur ing 

cross-examinat ion of the w i tnesses , had his counsel been aware thereof . I have 

no doub t wha tsoeve r tha t he is ly ing in th is respect and tha t his counsel w a s 

tota l ly unaware of th is in format ion unti l the accused tes t i f ied . 

Similar ly, the evidence of the w i tnesses Celu and Zenani tha t the latter had been 

s tat ioned outs ide the door to the room and remained there, w a s never chal lenged 

on the basis tha t the accused alleged tha t Zenani w a s inside the room for at least 

ten minutes prior to the commencemen t of the ident i f icat ion parade. Aga in , had 

the accused in formed his counsel of th is , I have no doub t , tha t the w i tness Zenani 

w o u l d have been con f ron ted w i t h this in c ross-examinat ion . Once more, the only 

reason for Zenani 's ev idence not being chal lenged in th is respect is tha t the 

accused fabr icated this ev idence and , did so, at the t ime w h e n he gave his 

tes t imony . 
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It is highly improbable, t oo , tha t if the accused had indeed seen Zenani there , as 

he al leges, tha t neither of t hem w o u l d not have spoken to each other . A f te r all 

they not only k n e w each other but were also closely l inked by their relat ionships 

w i t h t w o sisters. The accused is marr ied to one sister whi le the other w a s 

Zenani 's g i r l f r iend. They w o u l d , at the very least, have greeted each other if 

no th ing else. But, the accused says he did not speak to Zenani as he, the accused, 

w a s surpr ised by the ident i f icat ion parade and w a s wa i t i ng for it to be comp le ted . 

Further, w h e n taxed on w h y he had not even to ld Zenani tha t he needed a lawyer 

he said tha t he did not k n o w tha t it w a s necessary for a lawyer to be present. 

This s tory is fa r - fe tched to say the least. 

The accused 's accoun t of w h a t t ranspired in respect of the ident i f icat ion parade is 

comple te ly unconv inc ing . It abounds w i t h improbabi l i t ies and I do not consider it 

to be reasonably possibly t rue . On the con t ra ry , the only conc lus ion tha t I am able 

to reach is tha t his vers ion is mani fest ly false and I, accord ing ly , reject same. The 

accused has alleged tha t his const i tu t iona l r ight to legal representat ion w a s v io lated 

in tha t he w a s refused the oppor tun i t y to obtain such representat ion w h e n the 

ident i f icat ion parade w a s held. The accused bears the onus of prov ing such 

v io lat ion on a balance of probabi l i t ies. See Qozeleni v Minister of Law and Order 

1994(2) SACR 340(E) and S v Van den Berg 1995(4) BCLFS 4 7 9 at 496F [also 

reported at 1 996(1 ) SACR 1 9 (Nm) ] . Since the accused has fai led to discharge this 

onus his a t tack on the val id i ty of the ident i f icat ion parade, based on th is 

g round , fai ls. 



36 

In the resul t , the evidence of the ident i f icat ion of the accused by the w i tnesses , 

Nombule lo Eunice Mbande , Thineka Hina, Enoch Mlandeni Thusi and Nandipha 

Mn ike lwa , is admissible against the accused. It f o l l ows tha t the rul ing tha t I gave 

in these te rms on 26 Augus t 1997 is hereby con f i rmed . 

Further evidence in the main trial 

Upon the comple t ion of the t r ia l -wi th in-a- t r ia l the State proceeded w i t h a 

presentat ion of fu r ther ev idence in the main tr ia l . In th is regard Norman Moyakhe 

test i f ied tha t he resided in the Potsdam area of Mdantsane. Thineka Hina had 

arr ived at his residence at about midn ight . Her c lo th ing w a s di r ty and she w a s 

d is t ressed. When he enquired w h a t had happened she related tha t she had been 

raped and tha t the person w h o had been teach ing her to dr ive, had been shot . He 

had then gone to fe tch the pol ice. 

When cross-examined he said tha t Thineka Hina had not prov ided a descr ip t ion of 

her assai lant. Noth ing fur ther of relevance arose f r om cross-examinat ion . 

A t th is stage both counsel for the defence and the State con f i rmed tha t it had been 

agreed tha t the evidence of the ident i fy ing w i tnesses , Nombule lo Eunice Mbande, 

Thineka Hina, Enoch Mlandeni Thusi and Nanipha Mn i ke lwa , in the t r ia l -wi th in-a-

trial w o u l d f o rm part of the main tr ia l . They agreed fur ther tha t there w a s no 

necessi ty to recall these w i tnesses to repeat their tes t imony . The State then 

presented fur ther ev idence in respect of the remaining Counts . 
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COUNTS 2 0 , 2 1 , 2 2 , 2 3 , 2 4 , 2 5 , 26 AND 2 7 : 

Further tes t imony given by Nandipha Mn ike lwa w a s to the fo l l ow ing e f fec t . On 

1 8 May 1 995 she, her t w o sisters, Ntombizanele and Monica Mn ike lwa , as wel l as 

Lucas Zenzile, Norman Mayek i were tak ing a young man named, Siyabulela, to the 

police in a motorcar . They in tended lodging a compla in t regarding the behaviour 

of Siyabulela t o w a r d s Ntombizanele. They s topped w h e n they encountered 

Mr Khumalo, an elder in the c o m m u n i t y , and some of t hem al ighted to report the 

prob lem concern ing Siyabulela to h im. Siyabulela then tr ied to get a w a y and she 

shouted to the others to stop h im. He w a s taken f r om the car and the rest also 

a l ighted. A person appeared in an area above the road, and shou ted , 'Wha ta re you 

doing there? Are you killing somebody?', and approached, f i r ing shots , fo rc ing 

t hem to retreat. She heard Norman Mayek i begging him and another shot being 

f i red, w i t h Norman Mayek i say ing ,We has finished me'. When Norman w a s 

pleading w i t h the person the latter had been about 2 metres a w a y f r om her and she 

w a s able to have a good look at h im. She saw the person approaching in the 

headl ights of the car w h e n he f i red fur ther shots . She tr ied to run a w a y but 

s topped w h e n he pointed the f i rearm at her. He had a s jambok w i t h h im, wh i ch 

Mr Khumalo had d ropped , and hit her over her back as she lay on the ground and 

ordered her into the motorcar . 

When she got into the car the assailant wa lked in f ron t of the car and s topped to 

do someth ing . She w a s then able to see him in the l ight f r om the headlamps. In 

add i t ion , w h e n he got in he opened the cubby-ho le to look at w h a t w a s inside and 

she again saw his face in the l ight f r om the cubby-ho le . The vehicle moved of f 
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w i t h o u t h im star t ing the engine as it was on an incl ine, and she shouted for help 

but he ordered her to keep quiet . A f te r they had travel led some distance the car 

came to a s top and he ordered her to get ou t . When she resisted he got into the 

vehic le, pul led her ou t and took her into the bushes, threaten ing to kill her. She 

resisted and he st ruck her on the head w i t h a f i rearm and pushed her fur ther into 

the bushes. He ordered her to undress and take of f her pant ies and , w h e n she 

re fused, he fo rced her fur ther into the bushes, grabbed her skir t and pant ies, tore 

t hem of f fo rc ing her onto the g round . He then raped her. A f te r he had f in ished he 

to ld her to go and she w a s forced to wander th rough the bushes unti l she reached 

the road. She w a s t ry ing to f ind her w a y home w h e n she met her sister, Mon ica , 

and shor t ly thereaf ter the police and w a s taken to hospi ta l for t rea tment . The next 

t ime she saw the person w h o had raped her w a s at the ident i f icat ion parade. 

She was subjected to extens ive cross-examinat ion wh i ch focused pr imari ly on the 

l ight ing in the area, or rather the lack thereof , and the oppor tun i t y she had to 

observe the facial features of her assai lant. It emerged tha t there w a s no street 

l ight ing. The only art i f icial l ight ing emanated f r om the sewerage w o r k s and the 

Sisa Dukashe s tad ium some dis tance a w a y . She conceded tha t had it not been for 

the art i f icial l ight ing it w a s impossible to see clear ly, nor could one see the colour 

of someone 's c lo th ing or the f iner detai ls of a person 's face. However , she had 

seen h im in the l ight f r om the headlamps of the car and these were suf f ic ient ly 

br ight to enable her to see his face proper ly . She rei terated tha t his face w a s also 

visible to her w h e n he had opened the cubby-ho le inside the vehic le. Asked if the 

police had to ld her tha t there had been a series of rapes in the Mdantsane/For t 
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Jackson area, she said they had not . She had also not seen newspaper reports 

tha t indicated tha t the person responsible for these rapes had been arrested, nor 

had she been s h o w n an ident ik i t of the al leged rapist. 

W h e n quest ioned by the cour t she indicated tha t w h e n the assailant had hit her on 

her head he w a s about half a metre a w a y f r om her. A t a distance of under 

2 metres it w a s possible to make ou t the features of a person w i t h o u t the help of 

art i f ic ial l ight. A t the stage w h e n he took her into the forest she had not looked 

at his face nor did she do so at the t ime tha t he raped her. However , w h e n he had 

to ld her to undress he w a s s tanding in f ron t of her and she was able to see his face 

then . She w a s unable to est imate h o w long he s tood in f ron t of her but it had 

taken a little t ime as she had refused to undress and they had argued about th is . 

Finally, at the t ime tha t she saw him in the headl ights of the car she had taken 

part icular not ice of his face as she w a n t e d to make sure if the person w a s k n o w n 

to her or not . 

The next w i tness w a s Monica N tomb i zodwa Mn ike lwa . She conf i rmed the events 

involv ing Lucas Zenzile and tha t they had met Mr Khumalo whi le on their w a y to 

the police stat ion at NU 2 as wel l as Siyabulela t ry ing to run away . She says they 

were all shout ing at him w h e n she heard shots being f i red. A t the same t ime she 

had heard a person say ing, 'Are you killing a person there?'. She hid in the grass 

and got up w h e n the f i r ing s topped and heard Nandipha and her husband, Norman 

Mayek i , ta lk ing . She saw the person w h o had f i red the shots and pleaded w i t h him 

and tr ied to explain w h a t had happened there. However , this person was not 
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prepared to l isten to her. Further shots we re f i red and she hid behind the vehicle 

and f inal ly in a t ree. Thereaf ter , she heard the vehicle mov ing of f and met her 

sister, Ntombizanele, w h o to ld her she had been shot . She to ld her sister to remain 

there and she proceeded to the locat ion to obtain t ranspor t to convey her to 

hospi ta l . A t the locat ion she met a neighbour w h o w a s convey ing her husband to 

hospital as he, t oo , had been shot . On returning to fe tch Ntombizanele she met 

Nandipha w h o to ld her tha t the person w h o had f i red the shots had slept w i t h her. 

Nandipha w a s cry ing and her skirt and shirt were both d i r ty . The police then 

arr ived. That there w a s no street l ight ing where the shoot ing had occur red but it 

w a s not too dark as there w a s some l ight f r om the l ights at the sewerage plant and 

a ch icken fa rm. The l ight w a s suf f ic ient for her to be able to see a person at a 

d is tance and whe the r it w a s a male or female and she could recognise a person 

w h e n he or she w a s about a metre away . When they met Mr Khumalo the 

headlamps of the vehicle we re left on after they had s topped . 

Cross-examinat ion of th is w i tness related to visibi l i ty and the oppor tun i t y for 

observa t ion . She conf i rmed tha t she had in formed the police tha t she w o u l d not 

be able to ident i fy the assailant as she had not been close to h im. 

Norman Mncedis i Mayek i then tes t i f ied . His ev idence cor roborated the vers ions 

g iven by Nandipha Mn ike lwa and Mon ica N tomb i zodwa Mn ike lwa . W h e n the shots 

were f i red he ran t o w a r d s the grass and t h r e w himself face d o w n . When the f i r ing 

s topped he got up and held up his hands and said to the indiv idual , 'Please sir we 

are not killing'. As he said this a shot w a s f i red and it s t ruck him in the wa is t 
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causing him to fall d o w n . He c rawled up the hill t o w a r d s houses in the d istance 

and he did not have any oppor tun i t y of seeing w h a t the assailant looked l ike. He 

w a s eventual ly taken to hospital for t rea tment and stayed there for a week unti l he 

w a s d ischarged. He still suf fered f r om the ef fects of the shoot ing and t i red easily 

if he wa lked for long distances or s tood for a long t ime. He even exper ienced 

d i f f icu l ty in s leeping. 

Cross-examinat ion did not produce any cont rad ic t ions be tween his evidence and 

tha t of the other w i tnesses . He con f i rmed , w h e n asked, tha t a member of the 

fami ly w a s able to recognise the assai lant. W h e n this w a s clari f ied by the cour t 

he said that it w a s Nandipha Mn ike lwa w h o had said so. 

Lucas Zenzile in his tes t imony con f i rmed tha t he had taken Nandipha Mn ike lwa and 

the others to the home of Siyabulela. A t about 1 0 . 0 0 p m they returned f rom NU 1 

and met Mr Khumalo and he w a s asked to s top as they w a n t e d to speak to h im. 

Whi le they were speaking to h im he heard gunshots but did not see w h o f i red these 

shots . They all ran and he hid in the grass. He heard somebody saying, 'Are you 

killing a person there?' but did not see the speaker. Norman Mayek i pleaded w i t h 

the individual and he heard a fur ther shot w i t h Norman saying w o r d s to the e f fec t 

tha t he had been f in ished of f . W i th this he ran a w a y and abandoned the car. He 

encountered Norman a little later at houses above the road and assisted him as he 

w a s bleeding and unable to wa lk and he later saw Nandipha Mn ike lwa in hospital 

where she w a s being t rea ted . She w a s not in good heal th , vomi t ing at t imes , and 

had wea l marks on her back. He con f i rmed tha t there w a s no st reet l ight ing in the 
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area where the incident occur red . The only l ight ing came f rom the sewerage w o r k s 

and a fac to ry a litt le d is tance a w a y . 

When cross-examined he con f i rmed tha t he had left the l ights of the car on after 

he s topped . He had not looked at the gunman and could not ident i fy h im. He 

d isputed tha t the visibi l i ty w a s so poor tha t you were unable to see a person next 

to you . When re-examined by counsel for the State he stated tha t it was possible 

to recognise someone at a d is tance of about a metre away . In response to 

quest ions f r om the cour t he con f i rmed tha t the l ight in the cubby-ho le of the car 

w a s func t ion ing . He stated fur ther tha t a l though the headl ights of his car were not 

very br ight one could see a person clearly in f ron t of the car 's l ights. 

The next w i tness w a s Khumalo Maphath isa M v a m b i . He conf i rms tha t he met 

Monica Mn ike lwa , Norman Mayek i and the others tha t evening near the sewerage 

w o r k s . He w a s wa lk ing along the road carry ing a s jambok. He did not have a l ight 

w i t h him but w a s able to see the road. He conf i rms the events tha t t ranspi red in 

regard to the shoot ing . He also ran a w a y to the o ther side to where there were 

houses in order to phone the police and in his haste dropped the s jambok. 

A l t hough there were no st reet l ights he w a s able to see a person at a distance and 

make out the person 's face w h e n about a metre away . In cross-examinat ion he 

s ta ted tha t he could recognise the facial features of an individual but not 

necessari ly any speci f ic marks. A lso , the l ights of the vehicle were on but he was 

not sure if they were on br ight or d im. 
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Ntombizanele Mn ike lwa in her tes t imony , conf i rmed the events tha t took place tha t 

evening and her version is cons is tent w i t h tha t of the o thers . The shots had come 

f r o m an area higher up but she had not seen w h o f i red t h e m . When the person 

appeared, Norman Mayek i pleaded w i t h him but he f i red fur ther shots and she w a s 

s t ruck in her left t h igh . A l t hough the w o u n d w a s painful and bleeding she w a s 

able to get a w a y to seek refuge in the grass. W h e n the car moved of f she heard 

Nandipha c ry ing . She eventual ly received assistance and w a s taken to hospital 

where she remained unti l the f i rst week of June 1995 and is able to wa l k n o w . 

COUNTS 2 8 , 29 AND 3 0 : The f i rst w i tness in regard to these Counts w a s 

Thozama M v u y o . She w a s w o r k i n g at a shebeen w h e n the accused arr ived and 

bough t l iquor. She not iced tha t he had a f i rearm tucked into the f ron t of his pants . 

Later the accused w e n t to the to i let and w h e n he returned she heard the sound of 

a shot and ran into the d in ingroom to see w h a t w a s happen ing. There she saw the 

accused w i t h the f i rearm in his hand being held d o w n by some people whi le others 

tr ied to disarm h im. A fur ther shot w e n t of f w h i c h injured one person in his foo t . 

She ran next door to te lephone the police and on her return found the accused 

being assaul ted by a group of people. The police arr ived and w h e n the accused 

tr ied to run away , caught h im and brought h im back. She not iced tha t he had 

swel l ing on his r ight fo rehead and on the r ight side of the top of his head but there 

w a s no blood on his face. 

In cross-examinat ion it w a s put to her tha t the accused had blood all over his head 

and face to wh i ch she replied tha t he did not have any w o u n d s on his face. She 
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also refuted the accused 's assert ion tha t he w a s not in possession of a f i rearm and 

had not f i red the shots . 

The evidence of Mlungiselel i Qhayiso is tha t he had encountered the accused at the 

shebeen. When the accused d rew a f i rearm he and t w o or three other men tack led 

the accused and held h im d o w n to prevent him f rom point ing the f i rearm at 

someone and in the process a shot w e n t of f . As they st ruggled to get possession 

o f the f i rearm a fur ther shot w e n t of f . The owne r of the shebeen then hit the 

accused on the head w i t h a st ick causing h im to drop the f i rearm. The accused 

managed to get out of the house but w a s caught and assaul ted again. When the 

pol ice arr ived the f i rearm w a s handed to t h e m . Despite the assaults there were no 

injuries on the accused 's face. 

Dur ing cross-examinat ion he said tha t he could not d ispute tha t the accused may 

have susta ined injuries to his head, face and other parts of his body. But, w h e n 

asked about th is by the Cour t he stated tha t he had not seen a w o u n d or b lood on 

the face of the accused. Further, at no stage w a s the accused unconsc ious and 

he had entered the police van unassis ted. 

Taruni Gonyela test i f ied tha t he w a s at the shebeen w h e n he heard a noise in the 

d in ingroom. Someone w a s pretending to be a pol icemen and t w o shots were f i red. 

He w e n t to the d in ingroom where he found the accused lying in a corner w i t h 

people pressing him d o w n . He assisted these people by t rampl ing on the accused 

w h o thereupon shot h im in the foo t . Ano the r person dispossessed the accused of 
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the f i rearm. The police arr ived and both he and the accused were taken to 

hospi ta l . He saw a w o u n d on the accused 's head behind his left ear and a swel l ing 

on the forehead but , the accused did not have any injury to his face. The gunsho t 

w o u n d w h i c h the accused had inf l ic ted on his f oo t had n o w healed but it w a s still 

painful w h e n he wa l ked . 

In cross-examinat ion his vers ion w a s d isputed but he mainta ined tha t he w a s tel l ing 

the t r u th . The accused w a s in possession of a f i rearm and it w a s the accused w h o 

had shot him and f r om w h o s e hands they had to take the f i rearm. He conceded 

tha t the accused had been assaul ted. He did not k n o w if the accused w a s 

semi-consc ious but could not accept this as the accused had even tr ied to run 

a w a y f rom the hospi ta l . In reply to quest ions f r om the Court he said tha t he and 

the accused were in the same w a r d at the hospital and their beds were about t w o 

metres apart . He could see the accused and there were no w o u n d s on his face 

w h i c h were b leeding. The only b lood came f rom the w o u n d on his head. 

Mthozami Madikane is a member of the South Af r ican Police Serv ices, s ta t ioned 

at Vul indela Police Sta t ion , and holds the rank of inspector . He f i rst saw the 

accused on the day tha t he arrested him at NU 12 Mdantsane. When he arr ived 

at the premises he found the accused lying on his back w i t h a number of people 

around h im. A f i rearm w a s handed to h im by someone w h o claimed tha t the 

accused had been dispossessed of the w e a p o n . It w a s a 7 ,65 m m calibre f i rearm. 

This w a s said in the presence of the accused and could be heard by h im. 

However , the accused had not responded. The accused w a s placed in the van and 
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he not iced tha t he had a w o u n d on his head. He took the accused to the Police 

Stat ion and handed the f i rearm w i t h the magazine and t w o live rounds to Sergeant 

Mdledle. He and t w o other po l icemen then t ranspor ted the accused to hospital 

where he received t rea tment . 

It w a s put to him in cross-examinat ion tha t the accused w a s semi consc ious and 

did not recall being arrested by the pol ice. However , he could not say whe the r the 

accused w a s ful ly consc ious or not . He had not seen any cuts or w o u n d s or 

lacerat ions or bruises on the face of the accused except for the w o u n d and 

swel l ing on his fo rehead. In response to quest ions f r om the Court he said tha t the 

accused w a s able to wa lk w i t h o u t assistance to the police van . He had spoken to 

the accused w h o appeared to unders tand h im. A t the hospital the accused had 

also wa lked unassis ted. The accused w a s not dazed and appeared to him to be 

aware of every th ing tha t was happen ing. 

Lungile Ol iphant Mdledle is a sergeant in the South Af r ican Police Services and 

s tat ioned at Vul indela Police Sta t ion . He recorded certain in format ion in the of f ic ia l 

Exhibit Register. He had received f r om inspector Madikane a 7 ,65 m m calibre 

f i rearm and its magazine w h i c h w a s emp ty , t w o live 7 ,65 mm rounds and a 

7 ,65 mm cartr idge plus a maroon balaclava. He w a s in formed tha t the accused, 

Vuyan i Mpenzo, had been in possession of these art ic les. He, in t u rn , had handed 

these to Constable Keni. Cross-examinat ion of th is w i tness did not produce 

anyth ing new . 
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The next w i tness w a s Lizo Zamadoda Keni a constable in the South Af r ican Police 

Services. His ev idence con f i rmed tha t the f i rearm, bul lets and other art ic les w h i c h 

sergeant Mdledle had received f rom Inspector Madikani w a s handed to h im by 

Sergeant Mdledle. His ev idence also conf i rms tha t the serial number of the f i rearm 

w a s 6 7 3 3 6 4 and there were other let ters and numbers on the f i rearm -

WR 2 2 4 1 4 5 . The f i rearm w a s then stored in the safe. 

There w a s lengthy cross-examinat ion of th is w i tness but it did not result in doub t 

being cast on the safekeeping of the f i rearm. 

Hereafter the State handed in var ious documen ts in te rms of Sect ion 2 1 2 (3) 

and (4). These were the pos tmor tem reports in respect of the deceased Khululeki le 

Jonisele and Wiseman Mtanase Tuku te , inc luding the reports on the medical 

examinat ions of Nombule lo Mbande , Mbuyise lo Bodla, Thineka Hina, Norman 

Mayek i , Ntombizanele Mn i ke lwa , Nandipha Mn ike lwa and Taruni Gonyela. The 

defence had no ob ject ion to the handing in of these reports and accepted the 

con ten ts thereof as wel l as the f ind ings. 

The f inal w i tness to be called by the State w a s Nceba Mato t i w h o is a member of 

the South Af r ican Police Services and the invest igat ing of f icer in th is case. His 

ev idence related to the three bul let heads he had received f r om the doc tor w h o had 

conduc ted a pos tmor tem on the deceased Wiseman Mtanase Tuku te , w h i c h is 

recorded in Exhibit ' U ' . Further, in pursuance to in format ion w h i c h he had received 

he proceeded to house no. 4 6 7 2 , NU8 , Mdantsane where he spoke to a Nik iwe 
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Alber t ina Mambinya and obta ined her permission to search the premises. Dur ing 

the course of th is search he found a 9 m m Z88 f i rearm and a 7 ,65 m m f i rearm, 

both of w h i c h conta ined bul lets. He took possession of these and took them to the 

NU 13 Police Stat ion where he entered the details in the Police Exhibit Register. 

This has been handed in as Exhibit ' A A ' and records tha t a Z88 p is to l , serial 

number T Q 0 8 4 5 4 0 w i t h black holster, 5 rounds and magazine as wel l as a 

7 ,65 m m Brown ing R78 p is to l , serial number B 0 9 7 2 5 w i t h one round and magazine 

w a s handed in. Thereaf ter he fo rwarded the 7 ,65 m m R78 pistol w i t h serial 

number B 0 9 7 2 5 and magazine inc luding the three 7 ,65 m m bullet heads, recovered 

in the pos tmor tem, to the police forensic laboratory in Cape T o w n for analysis. He 

subsequent ly received a repor t , Exhibit ' C C , f r o m the laboratory w h i c h conf i rms 

tha t the three 7,65 mm calibre bul let heads had been f i red f r om the R78 p is to l . 

The only issue addressed in cross-examinat ion w a s tha t the accused denied any 

know ledge of the f i rearms or the tests conduc ted thereon. 

Further Exhibits we re then handed in by the State, namely, the fo l l ow ing : 

1 x Z88 p is to l , serial number T Q 0 8 4 5 4 0 - Exhibit ' 9 ' 

1 x empty magazine - Exhibit ' 1 0 ' 

1 x 7 ,65 f i rearm, serial number B 0 9 7 2 5 - Exhibit ' 1 1 ' 

1 x empty magazine - Exhibit ' 1 2 ' 

1 x 5 live 9 mm rounds - Exhibit ' 1 3 ' 

1 x 1 live 7 ,65 m m round - Exhibit ' 1 4 ' 

1 x black holster - Exhibit ' 1 5 ' 

1 x shoulder holster - Exhibit 16. 

This conc luded the case for the State. 
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The Defence case 

The defence has not d isputed tha t any o f the o f fences were c o m m i t t e d . Wha t is 

in d ispute is tha t the accused is the perpetrator of any of the cr imes. In regard to 

Counts 1 to 27 the defence of the accused is tha t of an alibi and in respect of 

Counts 2 8 , 29 and 30 he denies tha t he w a s in possession of the f i rearms and 

ammuni t ion as alleged there in . 

Whi le it w a s put to each w i tness tha t the accused denied being the person w h o 

had commi t t ed these cr imes, the ful l ex ten t of his alibi on ly emerged at the stage 

w h e n he test i f ied. His alibi is tha t , as he w a s wo rk i ng dur ing 1995 he w a s at his 

place of emp loymen t , as far as he could remember , on the 2nd and 

4 th March 1 9 9 5 and not at the scene of the cr imes referred to in Counts 1 to 10. 

Dur ing 1995 he was employed by Pick 'n Pay in East London as an agent and sold 

w h a t are referred to as 'Home Choice vouchers'. He w a s at w o r k every day, 

except Sundays, and left his home early in the morn ing to t ravel to w o r k and only 

re turned home after 5 . 00 p m . He says Nombule lo Eunice Mbande is mistaken in 

her ident i f icat ion of h im as the person w h o commi t t ed the o f fences in 

Counts 1 to 4 . Mbuyise lo Bodla is similarly mistaken in his claim tha t he is the 

person w h o a t tempted to kill and rob h im, as c i ted in Counts 5, 6 and 7, and 

consequent ly he w a s not in possession of the f i rearm and ammun i t i on , c i ted in 

Counts 8 and 9. In regard to Counts 11 to 1 9 his alibi is tha t on 25 Apr i l 1 995 at 

the t ime w h e n the o f fences were being c o m m i t t e d , he w a s at home w i t h his fami ly 

and the wi tnesses are mis taken, there fore , in their ident i f icat ion of him as the 

perpetrator of those cr imes. A n d , in regard to Counts 2 0 to 27 his alibi is tha t 
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after 10 .00 pm on 18 May 1995 he w a s asleep at his home. Here, t oo , the 

w i tnesses are mistaken in their ident i f icat ion of him as the perpetrator . Finally, he 

says tha t the scar next to his r ight cheek w a s not there before 21 May 1995 . He 

obta ined the scar as a result of the assault on h im at a shebeen on the day of his 

arrest. 

Cross-examination of the accused exposed numerous contradict ions, improbabilit ies 

and blatant un t ru ths . He c la imed tha t he was s tabbed in his head and tha t his j a w 

appeared to be f rac tu red . He was also assaul ted w i t h knobkier ies and had wea l 

marks over his body and a bul let w o u n d on his left f inger. The ex tent of these 

injuries had not been disclosed previously in the t r ia l , save to say tha t it w a s put 

to w i tnesses tha t the accused w o u l d claim to have been assaulted w i t h an 

assor tment of w e a p o n s . In add i t ion , he does not descr ibe h o w the injury to his 

cheek w o u l d have been caused, despite the crucial nature of this injury in relat ion 

to his defence. If the accused indeed susta ined the injuries as descr ibed by h im 

there w o u l d certa in ly be a record of these and of the t rea tment adminis tered by the 

hospi ta l . This evidence w a s , of course, never p roduced . Further, he c la imed tha t 

he w a s left ly ing in the police van overn ight and only taken to the hospital the 

fo l l ow ing morn ing . He says tha t he w a s not placed in the police cells unti l he 

returned f rom hospi ta l . Aga in , the hospital records w o u l d ref lect w h e n he w a s 

admi t ted and w h e n he received t rea tment . In this regard, t oo , the evidence of 

Taruni Gonyela was not chal lenged w h e n he said tha t he and the accused occup ied 

adjoining beds at the hospi ta l and tha t this w a s on the same day of the inc ident , 

namely , 21 May 1 9 9 5 . Much of the detai l of the f igh t tha t took place at the 
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shebeen w a s clearly not conveyed to his counsel as it only emerged in cross-

examinat ion . It is highly unl ikely tha t his counsel w o u l d have omi t ted all th is detai l 

in cross-examin ing the var ious w i tnesses had the accused in fac t prov ided him 

t he rew i t h at a stage prior to the accused tes t i f y ing . 

The accused 's mother , Dinah Nodi Mpenzo , also test i f ied in suppor t of his alibi. 

She handed in documen ta t i on , w h i c h the accused had asked her to br ing, and 

w h i c h purpor ted ly was to ver i fy tha t he had been employed by Pick 'n Pay in 1995 . 

However , these documen ts (Exhibits 'EE' , 'FF' and 'GG') re f lec ted, f i rs t ly , tha t the 

accused had "qual i f ied as a Silver Status agent for Home Choice in Ju ly 1 9 9 4 " . 

Secondly , tha t dur ing the period 17 January to 17 February 1995 he had 

conduc ted sales on behalf of an organisat ion called "Peaches and Cream Market ing 

and Promot ions" and had earned var ious amounts of commiss ion . She also said 

she had seen the scar on his r ight cheek for the f i rst t ime after he w a s arrested. 

She enquired h o w he had obta ined this mark and he had replied tha t he w a s 

assaul ted. He w a s a person w h o w a s a lways at home and w a s never absent . 

When she w a s cross-examined it t ranspi red tha t whi le the accused claimed only 

to have t w o brothers she stated tha t in addi t ion to the accused, she had another 

f ive sons. This in format ion w a s obta ined f r o m her w i t h great d i f f icu l ty . She also 

cont rad ic ted the accused in regard to w h i c h of his brothers w a s stay ing w i t h t h e m . 

Later, she s tated tha t the one boy Masibulele w a s not actual ly her o w n chi ld but 

her s ister 's son. Finally, it emerged tha t she w a s not s tay ing at home but at her 

place of emp loymen t and only w e n t home w h e n she w a s of f f r om w o r k on a 
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In reply to quest ions f r om the Cour t she said tha t she had seen the w o u n d on the 

accused 's face w h e n she v is i ted him at the Mdantsane Prison. The w o u n d did not 

have a dress ing, it w a s emi t t ing a discharge and the swel l ing w a s decreasing. He 

had to ld her tha t the police had assaul ted him but did not say w h a t the nature of 

the assault was . This conc luded the case for the defence. 

Evaluation of the evidence in the main trial. 

Nombule lo Eunice Mbande w a s a good w i tness . In cross-examinat ion Mr Nxusani 

levelled a star t l ing accusat ion at her. He accused her of having exaggerated her 

vers ion and embel l ishing her ev idence, w i t h o u t , howeve r , produc ing any examples 

thereof . I f ind no basis for th is unwar ran ted and unsubstant ia ted cr i t ic ism. There 

is no th ing to indicate tha t she related any th ing more than w h a t had actual ly 

happened. On the con t ra ry , I f ound her to be s o m e w h a t restrained in her 

descr ip t ion of w h a t had occurred and there is no suggest ion of any exaggerat ion 

or embel l ishment on her part . Indeed, w h e n Counsel put to her tha t the accused 

w a s a chain-smoker and , if he had been the rapist, she w o u l d surely have not iced 

tha t he smelt of c igaret te smoke. She could easily have embel l ished her evidence 

but , t ru th fu l l y she replied tha t she did not smell any smoke on the person. 

She impressed me w i t h her honesty and I accept tha t she has to ld the t r u th . I am 

sat isf ied tha t she had suf f ic ient oppor tun i t y to observe the accused 's features, by 

v i r tue of her p rox imi ty to him and the length of t ime she w a s in his presence. The 
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l ight ing condi t ions were more than adequate to enable her to see the accused 's 

face clearly and to take note of any d is t inguish ing features such as the scar on his 

face, his complex ion and the shape of his face. I am sat isf ied tha t her 

ident i f icat ion of the accused as the person w h o perpetrated the cr imes in Counts 

1, 2 , 3 and 4 is reliable and t r u s t w o r t h y . I am sat is f ied, too tha t there is no 

reasonable possibi l i ty of her being mistaken in such ident i f icat ion. 

The evidence of Mbuyise lo Bodla regarding his ident i f icat ion of the accused as his 

assailant is to be approached w i t h cau t ion . When he made a s ta tement to the 

police some three months after the incident he s tated tha t he w o u l d not be able to 

ident i fy his assai lant. In his tes t imony in th is Cour t he asserted tha t subsequent 

there to he w a s able to recall w h a t the person looked like and had seen this person 

using a public te lephone at the High Cour t . This individual he says, is the accused. 

I do not f ind this ev idence persuasive or credible. He w a s a member of the police 

force for many years and ye t , in spite of his exper ience, did not deem it necessary 

to in form the invest igat ing of f icer or anyone else of th is . It is clearly unsafe to rely 

on his ident i f icat ion of the accused and I do not do so. However , he had managed 

to dispossess the assailant of the f i rearm w h i c h th is person had used to shoot h im. 

This part icular f i rearm, a 9 mm pistol w i t h serial number 9 3 1 1 0 4 9 , is the same 

f i rearm of w h i c h the deceased in Count 2 w a s robbed. Consequent ly , if the alibi 

of the accused is found to be false then it is clear tha t he is the person w h o 

shot Bodla. 

The evidence of Thineka Hina also stands unchal lenged. She was a t ru th fu l and 
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credible w i tness . Her ident i f icat ion of the accused as her rapist and the murderer 

of Wiseman Mtanase Tukute is bo th t r u s t w o r t h y and reliable. She w a s subjected 

to pro longed and searching cross-examinat ion but th is did not reveal any material 

cont rad ic t ions or inconsistencies in her vers ion of events or her ev idence. I, 

accord ing ly , accept her ev idence. 

Nandipha Mn ike lwa is similarly a t ru th fu l and credible w i tness w h o s e evidence is 

also unchal lenged. In her case, t oo , extens ive and detai led cross-examinat ion did 

not produce any material cont rad ic t ions or inconsistencies in her accoun t of w h a t 

had occur red or in her tes t imony . I also accept her ident i f icat ion of the accused 

as t r u s t w o r t h y and reliable. 

The evidence of Tanatu Elliot Keli is also unchal lenged in regard to his premises 

being broken into and the the f t of certain i tems of p roper ty . I accept his ev idence 

as the t r u t h . 

In so far as the o f fences in Counts 20 to 26 are concerned , there is no suggest ion 

by the defence tha t the tes t imony of the w i tnesses , Norman Mncedis i Mayek i , 

Ntombizanele Mn i ke lwa , Khumalo Maphath isa M v a m b i , Lucas Zenzile and Monica 

Mn i ke lwa , cannot be accepted . The quest ion w h i c h has to be determined t h o u g h , 

as Mr Nxusani has correct ly submi t t ed , is whe the r the conduc t of the assailant 

amounts to a t tempted murder , in respect of Counts 2 0 to 2 5 , and robbery in 

respect of Count 2 6 . A l t hough Mr So ten jwa has contended tha t it does, I do not 

agree tha t the evidence reveals tha t there w a s an in tent ion to murder the 
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respect ive compla inants . The possibi l i ty tha t the assailant f i red the shots in order 

to get the indiv iduals, w h o m he considered were assault ing or kil l ing someone else, 

to cease t he rew i t h , cannot w i t h reasonable cer ta in ty be exc luded. In my v iew , the 

State has fai led to prove tha t there w a s an in tent ion to kill any of these 

compla inants and the evidence cannot sustain a conv ic t ion for a t tempted murder 

in respect of Counts 2 2 , 2 3 , 2 4 , and 25 . There is no doub t , howeve r , tha t t w o of 

the shots f i red by the assailant did str ike Norman Mncedis i Mayek i and 

Ntombizanele Mn i ke lwa , causing them to sustain serious injuries. The accused 

cannot , there fore , escape a conv ic t ion of assault w i t h intent to commi t gr ievous 

bodi ly harm in respect of Counts 20 and 2 1 . 

Similarly, in regard to Count 2 6 , the evidence does not prove tha t the assailant 

f i red the shot for the purpose of d ispossessing Lucas Zenzile of his motor vehic le. 

The State has fa i led, there fore , to prove the in tent ion to commi t the cr ime of 

robbery. However , the evidence is more than suf f ic ient to sustain a conv ic t ion for 

the f t of the motor vehic le. 

In regard to Counts 2 8 , 29 and 30 I f ind the tes t imony of the w i tnesses , Thozama 

M v u y o , Mlungiselel i Qhayiso and Taruni Gonyela to be sat is fac tory and credible in 

respect of the shoot ing incident at the shebeen involv ing the accused. They were 

t ru th fu l w i tnesses and I accept their vers ion of w h a t t ransp i red. But, the evidence 

does not reveal tha t the accused had the intent ion to kill Taruni Gonyela and , 

there fo re , the cr ime of a t tempted murder has not been proved. There is no doub t 

though tha t the evidence proves tha t the shoot ing of Taruni Gonyela amounts to 
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assault w i t h intent to commi t gr ievous bodi ly harm. 

The Accused's Defence 

The accused 's a t tempt to establ ish his alibi defence fai led dismal ly. The evidence 

presented by him did not establ ish tha t he w a s either at w o r k or at home on the 

dates and at the t imes as he c la ims. The documen ta ry ev idence, such as it w a s , 

did not substant ia te his claim tha t he w a s employed by Pick 'n Pay dur ing 1995 

and w a s at w o r k on the dates and at the t imes tha t the o f fences in Counts 1 to 27 

were c o m m i t t e d . His mo the r ' s evidence did not cor roborate his tes t imony in any 

w a y . She cont rad ic ted him in material respects. She w a s clearly not at home on 

the dates the o f fences were commi t ted nor could she, of her o w n know ledge , 

cor roborate tha t the accused w a s employed by Pick ' n Pay. 

Whi le the accused does not bear the burden of prov ing tha t his alibi is t rue , the 

detai ls thereof must be prov ided so tha t the Cour t may be able to assess on all the 

ev idence whe the r there is a reasonable possibi l i ty of it being t rue . Should the 

accused produce evidence tha t he w a s somewhere else w h e n the o f fences were 

commi t t ed then his alibi must be accepted as reasonably possibly t rue , thereby 

ent i t l ing him to be acqu i t ted . See R v Biya 1952 (4) SA 514 (A), R v Hlongwane 

1959 (3) SA 337(A) and S v Mhlongo 1991 (2) SACR 207 (A). However , the 

accused 's claim tha t he w a s at w o r k w h e n these cr imes occur red rests ent irely on 

his w o r d . He has not presented any acceptable ev idence tha t he w a s employed 

by Pick 'n Pay or tha t he w a s at w o r k on the part icular dates. If he w a s at w o r k , 

as he c la ims, proper documenta ry or verbal evidence thereof could have been 
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prov ided w i t h o u t much d i f f icu l ty but he has fai led to do . His claim tha t he w a s at 

home w h e n the cr imes in Counts 20 to 27 were being c o m m i t t e d , also rests 

ent i rely on his w o r d . He could easily have called his w i fe or his brothers to 

substant ia te his presence at home but none of t hem were called as w i tnesses . 

Clearly, they could no t , or were not prepared t o , provide the necessary 

cor roborat ion for his alibi and hence their fai lure to tes t i fy . 

A l t hough it had been put to w i tnesses tha t the accused w o u l d produce medical 

ev idence to substant ia te tha t the scar on his face w a s due to the assault at the 

shebeen on 21 May 1995 , such evidence did not material ise. There should have 

been no d i f f icu l ty in produc ing the relevant medical ev idence, if his vers ion w a s 

t rue , since he w a s t reated at the hospi ta l . His fai lure to do so exposes the lie to 

his claim tha t th is injury arose f r om the assault on 21 May 1995 . It is clear tha t 

he had this scar prior to the date of his arrest and it conf i rms tha t the w i tness w h o 

had stated tha t the scar existed prior to his arrest are tel l ing the t r u t h . 

The accused w a s an unconv inc ing w i tness . He resorted to lying w h e n it sui ted 

h im. He k n e w he was not employed by Pick 'n Pay ye t he persisted w i t h this 

un t ru th even in the face of the documen t , he had asked his mother to p roduce, 

w h i c h s h o w e d tha t he w a s not so emp loyed . It ref lected tha t he was employed as 

an agent by a f i rm called Peaches and Cream Market ing and Promot ions supposedly 

as a sales agent . Further, it only covers the period 17 January to 17 February 

1995 w h i c h is prior to the commiss ion of the o f fences set ou t in the ind ic tment . 

He also claimed tha t he w a s at home w i t h his fami ly ye t , as I have said, such 
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evidence was never p roduced . Indeed, his mother had to concede, albeit very 

re luc tant ly , tha t she w a s seldom at home as she slept at her place of emp loyment . 

She tr ied to paint a p icture of the accused as an individual w h o seldom w e n t ou t 

and w a s a lways at home. Yet , her evidence clearly s h o w e d tha t she had no 

f i rs thand know ledge of th is . She cu t a rather pathet ic f igure in the w i tness box as 

she st ruggled to keep up w i t h of her o w n fabr icat ions in an e f for t to pro tec t the 

accused. Finally, th is led to her being un t ru th fu l about h o w many chi ldren she had 

and w h o they were . W h a t her ev idence succeeded in do ing , however , w a s to 

expose the accused 's o w n lies regarding h o w many brothers he had and if they 

resided in the same house or not . More impor tan t ly , it fai led to provide any 

cor robora t ion for his alibi. In all the c i rcumstances , I f ind tha t the accused 's alibi 

is not reasonably possibly t rue and I reject same as being mani fest ly false. 

In the result , I f ind tha t the State has proved beyond a reasonable doub t tha t the 

accused is gui l ty of the fo l low ing cr imes: 

(a) On Count 1 of the murder of Khululeki le Jonisele; 

(b) On Count 2 of the robbery of Khululeki le Jonisele of his 9 m m pis to l , w i t h 

serial no. 9 3 1 1 0 4 9 , and I f ind tha t aggravat ing c i rcumstances as def ined in 

s 1 of A c t 51 of 1977 are present as the accused used a f i rearm in the 

commiss ion of the o f fence ; 

(c) On Count 3 of the robbery of Khululeki le Jonisele of his Ford Cort ina bakkie, 

registrat ion no. CE 9 7 9 0 , and I f ind tha t aggravat ing c i rcumstances as 

def ined in s 1 of A c t 51 of 1977 are present as the accused used a f i rearm 

in the commiss ion of the o f fence ; 
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On Count 4 of the rape of Nombule lo Eunice Mbande; 

On Count 5 of the a t tempted murder of Mbuyise lo Bodla; 

On Count 6 of the a t tempted robbery of Mbuyise lo Bodla of his 9 m m 

f i rearm, w i t h serial no. 3 3 5 0 3 1 , and I f ind aggravat ing c i rcumstances as 

def ined in s 1 of A c t 51 of 1977 are present as the accused used a f i rearm 

in the commiss ion of the o f fence; 

On Count 8 of the un lawfu l possession of a f i rearm, to w i t , a 9 m m pistol 

w i t h serial no. 9 3 1 1 0 4 9 , w i t h o u t a l icence; 

On Count 9 of the un lawfu l possession of ammun i t ion w i t h o u t being in 

lawfu l possession of a f i rearm capable of f i r ing such ammun i t i on ; 

On Count 10 of housebreak ing w i t h intent to commi t the f t and the f t of a 

9 ,45 mm pistol w i t h serial no. B 0 9 7 2 5 and other proper ty ; 

On Count 11 of the murder of Wiseman Mtanase Tuku te ; 

On Count 12 of the robbery of Wiseman Mtanase Tukute of his 7 ,65 m m 

f i rearm w i t h serial no. W R 2 2 4 1 4 5 , and I f ind aggravat ing c i rcumstances as 

def ined in s 1 of A c t 51 of 1977 are present as the accused used a f i rearm 

in the commiss ion of the o f fence ; 

On Count 13 of the robbery of Wiseman Mtanase Tukute of his Toyata 

Venture motor vehic le, registrat ion no. GCE 1 6 2 8 9 , and I f ind aggravat ing 

c i rcumstances as def ined in s 1 of A c t 51 of 1 9 7 7 are present as the 

accused used a f i rearm in the commiss ion of the o f fence ; 

On Count 14 of the rape of Thineka Hina; 

On Count 15 of the rape of Thineka Hina; 

On Count 16 of the rape of Thineka Hina; 
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(p) On Count 17 of the the f t of R30 and a wal let f rom Wiseman 

Mtanase Tuku te ; 

(q) On Count 18 of mal icious injury to proper ty ; 

(r) On Count 19 of un lawfu l ly and negl igent ly discharging a f i rearm; 

(s) On Count 2 0 of the assault of Mncedis i Norman Mayeki w i t h the intent to 

c o m m i t gr ievous bodi ly harm; 

(t) On Coun t 21 of the assault of Ntombizanele Mnike lwa w i t h the intent to 

c o m m i t gr ievous bodi ly harm; 

(u) On Count 26 of the the f t of the Ford Cort ina motor vehicle of Lucas Zenzile; 

(v) On Count 27 of the rape of Nandipha Mn ike lwa ; 

(w) On Count 28 of the assault of Taruni Gonyela w i t h the intent ion to commi t 

gr ievous bodi ly harm; 

(x) On Count 29 of the un lawfu l possession of a f i rearm to w i t , a 7 ,65 m m 

pistol w i t h serial no. W R 2 2 4 1 4 5 w i t h o u t a l icence and 

(y) On Count 3 0 of the un lawfu l possession of ammuni t ion w i t h o u t being in 

lawfu l possession of a f i rearm capable of f ir ing such ammuni t ion . 

The accused is, accord ing ly , conv ic ted on all of the aforesaid counts . 

As I have stated earlier the evidence does not reach the necessary standard of 

proof t o sustain a conv ic t ion on Counts 7, 2 2 , 23 , 24 and 25 and the accused is, 

accord ing ly , acqu i t ted on these charges. 
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