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( I n l e x s o  I n n o v a t i v e  L e g a l  S e r v i c e s )  # #  

IN THE HIGH COURT OF SOUTH AFRICA  

EASTERN CAPE DIVISION, GRAHAMSTOWN 
 

CASE NO:  2080/2021 5 

DATE:  25 FEBRUARY 2022 

 

 

 

 10 

In the matter  between  

SNR ELECTRICAL AND MECHANICAL SERVICES  

and 

V MBIZA AND ANOTHER 

 15 

J U D G M E N T 

 

BESHE, J :    

REGISTRAR:  Cal l ing case 2080/2021, SNR Electr ical  and 

Mechanical  Services versus Mbiza V and Another.  20 

COURT:  Thank you.  Having heard Mr Skot i  for  the appl icant 

and Mr Knott  for the 1 s t  respondent yesterday and having 

reserved judgment,  I  now del iver the judgment having had t ime 

to consider their  submissions and the documents f i led of 

record.  25 
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The applicant approached this court by means of a re i vindicatio 

application on an urgent basis for the return of his motor  vehic le,  

or  i ts motor vehic le because i t 's  a company.  I t  appears to be 

common cause that  the motor vehic le was returned by the 1 s t  5 

respondent at day or two preceding  the hear ing of  the 

appl icat ion.   The issue that  remains for  considerat ion is that  of  

costs.   The reading of  the  papers seems to suggest that  the 

appl icant  was just i f ied in br inging the appl icat ion and that  i t  

was just i f ied to do so on an urgent basis.    10 

 

I  am also of  the view that ,  on the papers at  least ,  the appl icant 

did make out a case for the grant ing of  the order that  they 

were seeking in the not ice of mot ion.   However,  the matter 

does not seem to be as simple as al l  that .   The crucial  15 

quest ion is ,  in v iew of  the t iming of  the hear ing of  the 

appl icat ion,  whether the appl icant is ent i t led to costs,  and i f  so 

to what extent .  

 

The matter  was set  down for  hear ing on the 15 t h  July 2021 as 20 

per the not ice of  mot ion.  The t imeframes suggested in the 

not ice of  mot ion were as fol lows :  The respondents were given 

unt i l  13 t h  July to s igni fy their  opposit ion and unt i l  the 15 t h  July 

to f i le their  answering aff idavi t .   The appl icant was to f i le their  

reply ing aff idavi t  on 20 t h  July 2021.  This is despite the fact 25 

that  the appl icat ion was to be heard on 15 t h  July according to 

the same not ice of mot ion.   This anom aly was rect i f ied by 
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direct ives issued by Lowe J on 12 t h  July 2021 direct ing that  the 

matter be set  down for  hear ing on 16 t h  July,  that  the papers be 

served on the respondents for thwith (and I  under l ine that ) ,  the 

respondents were to f i le answering papers on 15 t h  July,  wi th 

the appl icant to f i le i ts reply by 9 o'c lock on 16 t h  July.   I t  5 

t ranspires that  the papers were not served on 1 s t  respondent 

as per Lowe J 's direct ive.   There is a dispute as to when 

service,  i f  at  al l ,  was effected.   More about this later.  

 

I t  is  common cause that no opposing papers were f i led by any 10 

of  the respondents.   In fact  the 1 s t  respondent had indicated 

that  he would not  be opposing the appl icat ion.    

 

On 16 t h  July 2021 Lowe J issued an order in which i t  was noted 

(and I  under l ine that  once again ) that  the 1 s t  respondent had 15 

by agreement del ivered the subject  matter of  the appl icat ion 

being the motor vehic le at  21H16 on 14 t h  July,  2021.  Not 

being amenable to making a costs order,  Lowe J issued a rule 

nis i  cal l ing upon the 1 s t  respondent to show cause on 3 r d  

August 2021 why he should not  be ordered to pay the costs of 20 

the appl icat ion.   The appl icant was ordered to f i le an aff idavi t  

by the relevant Sher i ff  regarding service to supplement the 

founding aff idavi t  on or before 21 s t  July 2021.   

 

In response to the order of  16 t h  July the part ies f i led aff idavi ts 25 
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in relat ion to costs.   The 1 s t  respondent resists the grant ing of 

a costs order against  him on the basis inter  al ia  that  he was 

served with the papers at  the stage when he was no longer in 

possession of  the motor vehic le having returned or handed the 

motor vehic le to the pol ice on 14 t h  July.   Preceding that  on 5 

12 t h  July he was advised by his at torneys of record that an 

urgent appl icat ion had been sent to their  emai l  address 

wherein i t  was int imated  that  he would be served with the 

or iginal  papers by the sher i ff  the fol lowing day,  being 13 t h  July.   

On 15 t h  July having arranged to meet with the sher i ff ,  he was 10 

served with the papers on 16 t h  July.  

 

To cut  a long story short  i t  appears that  the 1 s t  respondent was 

served with the papers on 16 t h  July 2021 al though I  have not 

seen a return of  service in this regard.   He denies that  the 15 

sher i ff  at tended at  his place of  r esidence as the rules 

prescr ibe or in any manner prescr ibed by the rules.   I t  would 

appear that  the aspect of  non-service of  papers on the 

respondent was brought to the at tent ion of  the appl icant  or 

those represent ing i t .   This was apparent l y met by the return of 20 

service indicat ing a refusal to take court  documents at  15H30 

on 15 t h  July,  2021.  I t  is  not  c lear though who refused to 

accept court  documents.   The narrat ive relat ing to the service 

by the sher i ff  according to the appl icant is as fol lows  as would 

appear f rom the supplementary aff idavi t  f i led on behalf  of  the 25 
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appl icant  in this regard relat ing to the issue of  costs .  That the 

founding papers were del ivered to the sher i ff  on 14 t h  July.   I t  is  

contended that  the sher i ff  advised the appl icant 's at torney that 

the 1 s t  respondent  was evading service by refusing to give the 

sher i ff  h is whereabouts.   An at tempt by the sher i ff  on 15 t h  July 5 

at  about 3:00 also came to nought where the 1 s t  respondent is 

said to have refused to take the court  documents.  No 

conf i rmatory aff idavi t  was f i led by the sher i ff  in this regard.  

This is over and above the fac t  that  the order of  the 16 t h  July 

2021 directed that  the appl icant should f i le an aff idavi t  by the 10 

relevant sher i ff  on or before 21 s t  July.  

 

In an aff idavi t  f i led by the appl icant 's at torney,  Mr Ndi la,  on 

18 February 2022 an explanat ion is proffered as to why such 

an aff idavi t  was not f i led.   The explanat ion being that  at tempts 15 

to get  the sher i ff  to depose to an aff idavi t  in this regard came 

to nought.   What then is the Court  to make of  the issue of 

service in the circumstances where the 1 s t  respondent denies 

that  an at tempt was made to serve him with the papers and 

that  he denies that  he refused to accept same?  The dispute 20 

fal ls to be dealt  wi th by applying the Plascon Evans  ru le a 

wel l -known dictum which is to the effect  that  in these  

circumstances the issue should be decided on respondents ’ 

version.  In my view this is  a genuine, real  and bona f ide  

d ispute of  fact.   I  am incl ined to agree with the suggest ion that  25 
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the refusal by the sher i ff  to depose to an aff idavi t  regarding 

service lends credence to the 1 s t  respondent 's version.    

 

I t  is  apposite to point  out  that  the appl icant did not  approach 

the court  for an order as sought in the not ice of  mot ion and no 5 

order was issued in his favour in this regard.  And there could 

not  have been an order granted to him as sought in the not ice 

of  mot ion because the vehic le  had already been del ivered to i t .   

I t  would appear the court  was approached for  the purpose of  a 

costs order and the appl icant cannot be faul ted for  having 10 

done so.   I t  was quite ent i t led to do so.   A fter  acknowledging 

the agreement between the part ies ,  as I  have indicated ear l ier  

on,  regarding the del ivery of  the motor vehic le,  the court  

issued a rule nis i ,  not  an order in terms of  what is sought in 

the not ice of  motion.   I t  is  impl ic i t  therefore f rom  Lowe J 's 15 

order that  the court  was cal led upon to  consider the issue of  

costs only.   The court  therefore issued as I  have said a rule 

nis i  for  the purpose of  having the 1 s t  respondent  show cause 

why he should not  pay the costs of  the appl icat ion.   No 

judgment or  order on the meri ts was rendered by the court  and 20 

I  am of the view that  there could be no quest ion of  success in 

the t rue sense of  the word by the appl icant  or  of  appl icant  

being successful .  

 

I  have already al luded to the points raised by the 25 
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1s t  respondent as to why he should not  be ordered to pay 

costs,  one of  them being that  he had not been served with the 

papers in i t iat ing the proceedings.   In the aff idavi t  deposed to 

by the 1 s t  respondent in relat ion to costs,  he states that  he 

was only served with the papers on 16 t h  being the date on 5 

which the matter was to be heard.   From Lowe J 's order i t  

appears that the 1 s t  respondent was represented by 

Miss Maketa on that  date and i t  stands to reason that  the issue 

of  service was raised otherwise a rule nis i  in the terms that  

I 've already mentioned would not  have been issued requir ing 10 

the appl icant to f i le an aff idavi t  by the relevant sher i ff  in this 

regard.  

 

As stated above the appl icant was just i f ied in launching the 

proceedings against  the 1 s t  respondent but  in l ight  of  what I  15 

have said above, I  am sat isf ied that  the 1 s t  respondent has 

made out a case for  the discharging of  the rule nis i  issued by 

Lowe J by showing on a balance of  probabi l i t ies that  i t  was not 

served with the papers in i t iat ing the proceedi ngs as provided 

for  in Rule 4 of  the Uniform Rules of  th is Court .   According ly 20 

the rule nis i  is  discharged. In my view the appropr iate order to 

make in the circumstances would ,  as far  as costs are 

concerned be that  each party  is to pay their  own costs.   I t  is so 

ordered.  

 25 
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………………………………………. 

BESHE, J 

JUDGE OF THE HIGH COURT 

DATE:  25 FEBRUARY 2022 5 
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