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REPUBLIC OF SOUTH AFRICA

Case No: 017053

In the matter between:
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and
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| Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.
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N THE COMPETITION TRIBUNAL OF SOUTH AFRICA
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THE COMPETITION COMMISSION : Spplicant
- and
VLAMIMG {P’m LT ) ) Regmndent

CONSENT AGREEMEMT IN TERMS OF SECTION 45D READ WITH SECTION

. 88(1}2)(H) AS READ WATH SECTION 58{1}{(b) OF THE COMPETITION ACT, 1268 (ACT

NO. B OF 1996), AS AMENDED, BETWEEN THE COMPETITION COMMISSION AND
VLAMING (PTY} LTD {"VLAMING™), IN REGARD TO CONTRAVENTIONS OF SECTION
A(1}{E)H) OF THE COMPETITION ACT, 1998

PREAMBLE

WHEREAS the Compefition Commission is empowered fa, 3ntar affa, investipats all eged
contraventions of the Competifion Act, 1998

WHEREAS the Compsiition Cormimission s empowered o, jnfer aisfa', wonciude consent

“rgreemenis N ermms of ssclioh 480D i the Compalition-Act 1648:

WHEREAS the Compeiition Commission has invited firns in the construction mdustry to
gngage in $eﬁ}ement of confraventions of the Competition Adt, 1998; '




WHEREAS Viaming (Ply) Lt has accepied this invitation and has agreed 1o settie in
accordancs with the terms of the Invitation;

- NOW THEREFORE the Competition Commission and Viaming (i} Lid hereby agrae that
application be made o the *Com;:leﬁti{dn Tribunali—for—the—confimation of this consent
agreemeant as an order of the Competiion Tribunal in terms of section 490 as read with
sections 58(1)(a)(i) and 58(1)(b} of the Compatition Act, 1988, |

1.

Dafinitions

For the purposes of this mn#ent agreément the fallowing definitions shall agptf: '
1.1; “Aet’ means the Campeﬁtian Act, 1998 (Act Ho. 89 of 16068), aa amented;
1.2, “GIDB® masns the Constriction Indusiry Developmant Boar;

1.3, "Ci[‘ﬁB Regulstions™ refars to the Consbruciion in&usiry Development Regulations,

2004 (as amended) (Govemment Notice Mo, 892 of B June 2004, published in

Governmen Gazette Nu. 26427 of 8 June 2004);

1.4. *CLP* meane the Commission’s Corporate Lenlency Policy (Govamment Notice No.,
828 of 23 May 20608, pubiished in Govemment Gazetie No, 31084 of 23 May 2008},

1 5. ‘Commigsion’ means the Compelifion Commission of South Africa, a statutory
body estabiished in terms of section 19 of the Act, with its principal place of husiness
at 1% Fioor, Mulaye Buiiding (Block C), the diif Campus, 77 Mainfies Street,

. Bunnyside, Pretoria, Gauleng. ' '

1.8, "Commissioner® means the Commissioner of the Compeffion Commnission,
appointed in temms of section 22 of the Act;

1.7 “Complaints®  means the complaints inifated by e Commissioner of the

~ Competition Commission in terms of section 498 of the Act under case numbers
2008Feb4279 and 2005Sep4641;
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1.B. “Consant Agreement” means this agreement duly signed and conclided befwaen
the Commission and Viaming (Fty} Lid ("Viaming”);

... 1.8 Cover Price” means generally, a price that is provided hy‘ 2 firm that wishes to win
a tender‘té é‘-ﬂrm mat does rot mhtado 80, in order that the firm that does not
wish to win the tender may submit & hipher price; or alternatively a price that fs
provided by & firm that does pat wish to win & tender to a firm that does wish to win
that tender n order that the firm that wishes to win the tender may submit a lowear

prics;

1.10. “Invitation™ maans the Invitation to Firms i the Censtruction Industry fo Engage In
Sotlement of Comtraverdions of the Compefition Adt, as published on the websiie
of the Commissicn on i Febroary 2041;

1.11. “Non-prescribed prohibied practices' refers o prohibited re:siricﬁve horzontal

sractices relating to the costruction Industry that are eontemplated in section
4(13{1) of the Act and that are or-guing or had not ceased thres years before the
complaints were initiated, as contempiated in section §7 of the Act;

112, ‘Parties” means the Commissicn and Viaming;

1.43. "Prescribed prohibited practices” refers to prohiblied resirictive horizontal
practices relating o the construction industry that are conlemplated In section
4(1Y(&) of the Act and that ceased after 30 November 1898, but more then thres
years before the complaints were initiated; '

1.14. *Respondent” means Viaming,
1 45 “Sattlerment™ refers to selflement in terms of the inwitstion to firms in the

construction industry o engage In sattlerment of contraventions of the Act and the
procedures detaflad therein;

1.18. “Sub-sectors of the construction Industry” refers to the classes of gonsfruction
wark defined in Schedule 3 of the CIDE Regulstions, substihuted by Government
- p %, 3




Notice No. 8886 of 14 November 2008, published in Govemment Gazette No.
31803 of 14 November 2008;

1.17. “Tribunal® means the Competition Tribunal of Scuth Africa, & statutar:;r body

_ established in ferms of section 26 of the Act, with #ts principal place of business at

3" Floor, Mulayo buiiding (Biock C), the dii Campus, 77 Meintjies Street,

Sunnyside, Pretoria, Gauteng; and

1.18. “Vieming® means Viaming (Piv} Uid.

2. The Complaint

241

2.2.

On 10 Fet:sru:ary 2&09 the Cammtssmn mtﬁat&d ] cumpiasnt in terms of section

495(1) of the Act Into aiiagaﬁi proh ibied practze:ss s relafing to coljusive conduct inthe

construction of the stadiums for the 2010 FIFA Soccer World Cup sgeinet Grinaker-
LTA {the construction cperating business unil of Aveng), Group Five Li'mited. Basll
Read (Pty) Ltd, WBHQ Construction (Pty) Lid. Mumray & Roberts Limited, Shefanui
Stocks Limited, interbeton Abu Dhabi av #ic and Bouygues Construction SA.

in addition, on D1 Septembe_r 2000, following the recaipt of applications for immunity
in terms of the GLP, the Commission initiated a complaint in terme of ssction 498(1)
of the Act into particular prohibited praclices relafing to condwet in construction
projects, by ths firms bsted below.-The complaint concerned alleged contraventions

 uf section 4 1)(b) of the' Act es regards price fixing, market aflcation and coliusive

tendesing. The investigation was Inftlated sgainst the following firms: Grinaker-LTA,

© Aveng (Africa) Lid, Stefanuti Slocks Hcidéngs Uid, Group Fwve Lid, Burray &

‘Rnberts,' Concor Lid, G. Livier & Son BUiEdEng {Py} Lid, Giuricieh Coastal Projects

(Pty) Lig, Hoehfief Construction AG, Dura Soletanche-Bachy {Ply) Lid, Nishimatsu
Construclion Co Lid, Esorfranki Lid, VNA Fiings CC, Rodic Geotechnics (Phy) Lid,
Digbor Lid, Gauteng Piling {F’tﬁf} Lid, Fairbrother Geotachnical CC, Geomechanica

CC, Wilsen Bayly Holmes-Oveon Lid and other construstion firms, ncluding joint

veniures.

3. The Invitatlon to Firms In the Construetion industry tv Engage in Setiement of




Contraventions of the Act
3.4 The Commission’s investigstion of the complaints, as well as seyeral othars of
the Comimission’s lnvestigations in the conatruction industry, lsd the Commission
~— 4o bekeve that there-was widespread collusion-in ~conpravention of section
4(1)(}(H) of the Act in the construction industry.

32 Sattion 4(1){b) provides-

“4, Restrichive horfzontal pmcﬁces prohibitsd

an associetion of frms. is gmﬂ:bitad i n‘ is bsiwsn ﬂartxea g fgarfzonta

relationsiip and -
- -{g)- it has" the -sifect—of _gtibstaniiafly. pmmntﬁgg, or [esssning,
" sompetition T @ maket, unilsss a pary to the agreement.-concertad
practice, or decision can prove thaf any technological, sfiitlency or
othsr pro-competitive gain resuffing from it nuiwerghs that effect; or
¢h} i involves eny of the following rosticiive horzontsi ¢
{9 divectly or indirectly fixing & pumhase orsa.'?’ ing price or any
pther fading condition;
(i) chviding markets by allocating customavs, supplfers,
ferionies, or specific types of goods or services; or
(7} pollusive tendgning.”

prachces,

33 The wituatve mmduct engageﬂ 1, i the cortext of the Invitalion and this
Consent Agreemeni was colluzive tendering or “bsd-ngging" Coliusive tendering
involves particulsr eonduct by fis whereby as competitors they coflude
regarding a tender resulting in the tender process being distorted. The bid prices
and the bid submissions by these competitors as wel as the puteomea of the
tender process s not the yesult of competition on the merits. “Cover pricing” in
this context c:c:curs ‘when conspiring firms agree that one or more of them will
submit 2 bid that fs not intended to win the contract. The agreement is razched in

such away iatamong the- colluding firms, one-frm wishes to-win-the fenderand

the others agree to submit non-competitive bids with prices that would be higher
than the bid of the designated winner, or the prics will be 100 high fo be
accepted, of the bid contains special fesrns that are known o be unaceeptabls to
3
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3.6

a7

the lient. Collusive tendering therefore appiiss to agreemarr o Concerted

praciices which have as thelr object ar sffect the preweniio tessan
restricfion and distortion of compstition in South Africa.

ing,

In-terms of 'SECEEGI‘I"Z"BHI‘?Q Act, fwor-of-the key obiects of the Act are to b
the efficiency, adaplability and development of the sconomy, and to pre

‘consumerns with compeatiive prices and proguct chsiceé. Section 217 of §

Consiitution, 1998 calis for a procursment of tender gystem which Is fafr,
equitable, transparent, competitive and cost-eflactive, '

fn addition, the Commission is reguired in krms of section 21¢1) of the Adt, inter

afie, to implement measures {0 increass markst transparency,- {0 Investigate and
svaluzte alieged confraventions of Chapter 2 of the Adt, and fo negotiate and

conclude sonsent sgresments in terms of section 48D for confirmation as an
‘order of the Competiflon Tribunal in (arms of 'sacﬁah'58(1)(5}“51‘1?’1"5;;&{ T

Therefore, in the interast of transparency, officiency, disrupting cartels and

_ incentivising compefiive behaviour in the constucion industy @nd a cosi-

sffective, comprehensive and speedy resolution of the investigations referred to
ahove, the Commission decided fo fast frack thesc Investigations and thelr
resoiution by inwiﬁng'ﬁrms that wers involved in eofusiva tendering in the form of
bid-rigging of projests in the construction industry, to apply to engage in
setilement on the terms set out in the Invitation. '

On 1 Februgsry 2611 the Commission iesusd 2 media reloase about the Ehvitatian
ang pubished same on X3 websile. In the invitafion, hereto attsched and
marked as AnnexureA. the Gommission offered fims the opportunity to settle
aEiagaﬁ coniraventions of the Adt, if they would—

7.1

3.7.2

subrait 2n application in terms of PART 2 of the éﬁvitaiien;

agres o pey an administfative penslty or penalties determined by the

373

of the Inviiation, and

;

comply with the requirements of the Ssltlement as set out in PART 4 and

Compission 85 envigepoed in peragraphc 102 read with paragrephis 192

R




PART 3 of the invitation.

3.8 This agreemem sats out the detsiis of the non-prescriyed prohibited practices
only, which the respondent is fiable fo settte regard being had to the provisions of
. section-B7(2) of the Act and the penaity is calculated taking intc account only the-
said non-prescribad prohibited practices. - '

3.8  Applying firms were required to fnter alia provide the Commission with truthful
and timely disclosure of information and documents relating o the prohibited
‘praciices and to provide full and expeditious co-operafion to the Commission
concering the prohiblied practies. |

-3.10 An spplying firm could. reguest the Commission to consider ils appElca’imn in

terms of fhe invitstion _as_an spplication for_a marker or as an application for

* gomunity underthe CLP. Firms could “also apply for a-marker or for immunity
under the GLF befors making an appication in terms of the invitation.

3.4 ‘1 The deadiine to apply for & Satflerment I terms of the Invitation was 12000 on
Friday 15 Aprit 201 1.

4. Applications by Viaming

4;%';1:.*Viaming a{:'l;)ﬁé(ma"for ienién@gnd Settlement it terme of the invitation. Viaming s a
construction sompany undertaking construction and development wark in residential
- yeeniiouss matiet 28 well o8 commercial construction projests.

4.2, Viaming applied an 14 April 2011 and disclosed seven (7) prohibited praclises. Two
(2) of these are prescrived prohibited practices and five (5) are non-prescribed
" prohibited practices.

4.3. Out of the five {5) non-prescribed prohibited praciices, Viaming is first to apply in
respact of ihree {3} non-prescribed prohibited practices for Conditional Immunily in

ferms of the CLP.

4.4 i3 respect of the two (2) {ie 5 less 3) nen-prescribed prohibited practices where
¥




Viaming is not first fo apply, these nQnQprascribad prohibited practices are in the
Generg| Buliding subsector. :

— .45 Furthermore, Viaming is implicated in_one (1) non-prescrbed prohibited practics
which it did not disclose. Viaming has agreed to settle it,

4.8, The three (3) prohibiled pra&fiées or contraventions by Viaming of section 4(1)(by(i0)
of thé Act which are the subject of this Cansent Agresment are set out below.

5. Dlscloged Projocts

5,1, The Mithwood Village Resldentis] Profect {Tender no. NPKOI3BEPEC)

- —t

Vigming reached soparate agreements with Rainbow Construsion, Giuricich Bros
Consteuction ("Giusicich Bros"y and Gml.ip Five, respectively, on or about August
2008, in respect of the Millwood Village Residential project, inthat -~ ~ -
s Viaming agreed to provida & cover price {o Rainbew Construction to enable
~ Viaming to win the tender. Viaming and Rainbow Construction further egread
o add on a losers fee which was going to be pald to Rainhow Cnnstméﬁan
shouid Yiaming win the fender.
#  Viaming agreed to provide a covar price to Guiricich Bros to enable Viaming
to win tha tender, o | '
s Viaming sgresd with Group Five to add on josers’ fee on thelr individual bid
" prices to be paid by either of them whe won the tender 1o the (osers. T
The above cenduct is collusive tendaring in contravention of section 4(1)(L)( of the:
Act

Bryanston. The client for the project was Finishing Touch Trading 55 (Fty) Lid and
the value of the project was RP4 476 135.00. The tender wag awarded to Group Five

anG the project was complsted on 22 July 2007

9.2 The Kieol Apartments Prolect {Tender no, BJ11349)




Viaming reached an agresment with G Liviero & Son Building ("G Liviers"), Stefanutti
Stocks Hofding Limited ("Stefarutt”) and Giuricich Bros, on or about November 20086
In rasp&ci of the. Nicol Apartments project, in that Viarnmg agreed o give the sbove
S firms cover prices to enable Viaming to win the tander. Further, G Liviero and
T '_Gsuncach Bms—requested payments*vﬁ%‘fﬁﬁ (0000 and - REG-B00.00 raspectwely

fmm Viam:nl io cover their costs of tendeoring for this project. This sonduct 8
colisive tendering In contravention of gaction 4(1(B)() of the Act.

The project was for the construction of @ high-rise building comprising of 80
residential asﬁzartments. The clieni for ihis project was Pracoated Metals. The iender
was awarded to Visming snd the project was completed on 3 Oclober 2008,

8. Non-Disclosed Projects

Hempton Ciy Mt =~~~

Wiaming reached an agréamenf with Giuricich Bros on 17 Efeptembar 2008 in respect of
the Kempton City Mall project, in that Viaming sgreed to give & cover price o Giuricich
Bros 88 Guiricich Bros was not inferesied in winning the tendst. _ This conduct is
collusive tendering in contravention of section 4(1Hb)(il) of the Act.

The project was for the consfruetion of naw complex comprising of flafs and shops in
Kempton Park. The client for the project was Gardisi Propsriies (Phy) Lid, trading as
City Property (Ply) Lid. The tender wae awarded io Trystar and the project was
eompleted on 31 July 2010, |

7. Admission

" \Viaming admits that it entered infe the sgreements detailed in paragraphs 5.1 to 5.2 and
6 shove with iIts competrtars in contravention of saction 4{1){?3)(%::} of the Act.

8 Co-operaiion

in 80 far 25 the Commission i aware, and in compliance with the raquirsmants as set
out in the Invitation, Viaming:




8.1

8z

8.3

8.4

f

has provided the Commission with truthful and limely disclosure, including
irdormation and documents in ifs possession or undsr its confral, relating to the
probibited practices;

hes nyovided fu # and expeditious s@-aperatmn o the Commissicn concerning
the prohibited praciaaes

has providad a written undertaiing that it has immediately ceased to angege in,
and will not in the future engags in, any form of prohibited practice;

has confirmed that it has not destroyed, falsified or concealed Information,
evidence and documents relating io the prohiblted practices;

8.5

“has corfired thet It hés not misrepresented or made a wiful or negligant

mzsreprEsentatmn concammg the; matenat faais of any prohibited practice or
othenmse acted dishonesty. '

8, Agreement Concerning Future Conduet

4.1

In compiiance with the requirements as set out in the Invitation, Visming agrees
and undertakes to grovids the Commission with full and expeditious co-cparation
fiom the time fhat this Conssnt Agreemertt I8 concluded untll the subsequent
nrocesdings In the Competition Tribunal or fhe Competition Appeal Court are
complsted. This includas, but is not fimited to:

8.1.1 1o the extent that it 5 in exasmnce and has not yel l}aen provided,
pmw:img (furthar) evidence, writen of otherwise, which is in Hs
possession or undar iis gontrol, concerning the  confraventions
contafned ir: this Consent Agreement; '

§,1.2 avaling s employess and former armpioyees to tostify Be witnesses for
fhe Commission in any cases regarding the contraventions contzinad in
this Consem Agresment,




%

9.2 Viaming shall devsiop, Empl@ment.and moniior 2 compsiition law compliance
programme incorporating corporate governance designed to ensure that s
smployeas, managsmaent, directors and sgents do not engage in future
contreventions of the Act. In particutar, such compliance programme will include
mechanisms for the monitoring and detection of any contraventicn of the Aot

9.3 Viaming shall submit & copy of such complignce programme to the Commission
 within B0 days of the date of confirmation of the Consent Agreament as an order
by the Compelition Trbural,

8.4 Viaming shalf ciroulate a ststement summansing the contenls of this Consent
Agreament fo all management and operational staff emploved at Viaming within
B0 days from the date of comfirmation of thiz Consent Agrearment by.the Tribunal.- i

8.5 Viaming will et in the future engage in any form of prohibited conduct and will not '
engage in sollisive tendering which will distort the outcome of tender processes
but underfakes henceforth to engage in competitive bidding.

10. Administrative Penally

10.1. Having regerd to the prowisions of sections 58{1)(a)(#} as read with sections
58(1)}=), 58(2) and 59(3} of the Act, and as envisaged in paragraph 10.2 read with
paragraphs 19-28 of the Invitation, Vizming accepts that i is Neble to pay an
adminisirative penalty (“‘cenafy").

10.2. Agcording 1o the invitation, ! fovet of the penalty Is to be set on the basm of a
parcemtags of !he armuai timaover of Viaming in the mipvant subsecmr in the -
Republic and lts exports from the Rapubkc for the Thancial year pre;cedmg the date

of the Invitston,

. 0.3, The projects in respect of which Viaming has been found-to have contravened the
Act, fall under the Generai Ruiding subsactor,




P

10.4. Accordingly, Viaming is lisble for and has agreed fo pay an administrative penally
in the sum of R 3 421 862 (Three Milllon Four Hundrsd and Twenty Ona Thousand
Six Hundred and Sixty Two Rand) which penaity Is calculaled I accardance with
the invitation, 7 '

14, Terms of paEyrnent

11.1, Viaming shali pay the amount set out above in paragraph 10.4 i the Commission
within 33 days fram the date of confirmation of this Consant Agreement a3 an order
 ofthe Tribunal,

1.2, This. payment shall be made into the Commigsion's bank account, detalls of which

are as follows:
Bani; name: Absa Bank o
Branch name: Predoria

Account holder:  Com peﬁtiun Commission Fees Ascount
Aceount number: 4050778578

Account type:; Current Ascount

Brach Gode: 323345

11,3, Tha panalty will be paid over by the Commission {o the National Revenue Fund i
accordanse with sectlon 59(4) of the Act,

12 Full and Fins! Sotflement

This agreement is entered snta in ful and ﬁhai seﬁieme;‘:t aof the specific conduct listed In
paragraphs 5.1-5.2 and 6.1 of this Consent Agreement and, upon confirmation &5 an




order by the Tribunal, concludes all proceedings bebtween the Commission and Viaming
in respact of this conduct oniy. o

. U . [ \‘ Y .
Datad and signed a0 R no eabwa; onthed® dayof _FIPRIL- 2043,

For Viaming

o

[FILL IN NAME AND POSITION OF FERSON THAT 15 SIGNING]

N - ) t P s ’
D C"'“fi‘*:k't-t% N g R TIU SR AU T PRty ‘b*‘*C L O

Datod and signed at - onthe_Cldayaf __Jo-L soea,

Shan ?éarh*bumth

Commissionar




