COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRl.CA

Case No: 016964

In the matter between:

The Competition Commission . . Applicant
~and

G Liviero & So.n Building (Pty) Ltd : - Respondent
Panel: N Manoim (Presiding Member), Y Carrim

' (Tribunal Member) and T Madima (Tribunal

Member) -
Heard on: ' - 17 July 2013
Decided on: ~22July 2013
Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.
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. _Concurring: Y Carrim and T Madima




~__Application for confirmation of a consent agreement

E\A!’/

i THE COMPETITION TRIBUNAL OF SOUTH AFRICA
HELD iM PRETORIA

CT Case MNo.

CC Case No. 2008Feb43 7R/20095epdb44

SEHEA wfrice

In the matter between: | | Tihie Gz,

ribunal

THE COMPETITION COMMISSION | : Applicant o
and
G LIVIERD & SON BUILDING (PTY) LIMITED — s o Respondent

CONSENT AGREEMENT IN TERMS OF SECTION 48D READ WITH SECTION

58(1)a)(iii) AS READ WITH SECTION 58(1){b) OF THE COMPETITION ACT, 1998 (ACT

" NO. 89 OF 1308), AS AMENDED, BETWEEN THE COMPETITION COMMISSION AND G
LVIERO & SON BUILDING (PTY) LIMITED (“G LIVIEROY), IN REGARD TO
CONTRAVENTIONS OF SECTION 4({1){b){iil) OF THE COMPETITION ACT, 19983

. PREAMBLE

WHEREAS the Competition Commission is empowered to, infer alfia, investigate alleged
contraventions of the Competition Act, 1958;

WHEREAS the Competition Commission is empoweared to, infer afia, conclude consent
agreements in terms of section 420 of the Comipetition Act, 1995;

WHEREAS the Competition Commission has invited firms i the construction industry to

engage in seitlement of coniraventions of the Competition Act, 1996;




WHEREAS G Liviero & Son Building has accepted this invitaticn and has agreed to seffie in

accordance with the terms of the Invitation;

NOW THEREFORE the Competition Commission and G Liviero & Son Building hareby
agree that application be made to the Competition Tribunal for the confirmation of this
consent agresment as an order of the Competition Tribuna! in terms of section 49D as read
with sections 58(1){a)(iii) and 58(1)(b) of the Compef.ition. Act, 1998.

- 1. Definitions
Far the purposes of this consent agreement the following definitions shall appiy:
1.1. “Act” means the Competition Act, 1998 (Act No. 89 of 1998), as amended;

1.2. "CHBB” means the Construction industry Deveiopment Board;

1.3. "CIDB Regulations” refers to the Constructicn industry Development Regulations,
2004 (as amended) (Govemment Motice No. 692 of 9 June 2004, pub[ushed in
_Gavernment Gazetie No. 26427 of 9 June 2094);
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“CLP" means the Commission’s Corporate Leniency Palicy (Government Notice No.
628 of 23 May 2008, published in Government Gazette Na. 31064 of 23 May 2008);

1.5. “Commission” means the Competition Cornmi_séion of South Africa, a statutory
body established in terms of section 19 of the Act, with its principal place of business
at 1% Fioor, Mulayo Building (Block C} the dti Campus, 77 Meirtjies Street,
Sunnyside, Pratoria, Gauteng;

1.6. "*Commissionet” means the Commissioner of the Competition  Cormmission,
_ appointed in ferms of section 22 of the Act;

1.7, “Complaints” means ithe complaints initiated by the Commissioner _of the

Competition Commission in terms of section 498 of the Act under case numbers
2009Feb4279 and 2009Sepd641;




1.8. “Consent Agreement” means this agreement duly signed and concluded between
' the Conﬁmission and G Liviero & Son Building (“G Liviero”);

1.9. “Cover Price” means generally, a price that is provided by a firm that wishes to win
a tender to a firm that does not wish to do so, in order that the firm that does not
“wish to win the tender_}ﬁay submit a higher price; or alternatively a price thét is
provided by a firm that does not wish to win a tender ta a firm that does wish to win
that tender in order that the firm that wishes to win the tender may submit a lower

price;

1.10."G Liviero” G Liviero & Son Building (Pty) Lid, a company incorporated under the
laws of the Republic of South Africa with its 'principai place of business at cnr
Dytchiey & Marcius Roads, Barbeque Downs, Kyalami, and Johannesburg.

111 invitation” means the Invitation to Firms in the Construction Industry to Engage in
Settlement of Contraventions of the Competition Act, as published on the website of
the Commission on 1 February 2011; '

. ‘1,.',12."N0n-prescribed prohibited practices” refers to” prohibited restrictive horizontat
practices relating to the construction industry that are comtemplated in saction
4(1)(b} of the Act and that are on-going or had not ceased three years before the
complaints were inftiated, as Gontempiated in section 67 of the Act;

1.13."Parties” means the Commission and G Liviero;

1.14."Prescribed prohibited practices™ refers to prohibited restrictive horizontal
practices relating to the construction industry that are contemplated in- section
4(1)(b) of the Act and that ceased after 30 November 1898, but more than three
years before the complaints were inﬁ:iated;_y "

11 5""ﬂespondentimaaﬁsﬁtiviemﬂﬂm Building;

1.16."Settiement” refers to seftlemant in tarms of the invitation to firms in the construction
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industry o €ngage in setflement of contraventions of the Act and the procedures

 detailed therein;

1.1, =

1.2

2.2

Read (Pty) Lid, WBHO Construction {Pty) Ltd, Murray & Roberts Limited, Stefanutti
Stocks Limited, interbeton Abu Dhabi nv flc and Souygues Construction SA.

in addition, on g1 September 20090, following the recaint of applications for immunity
in terms of the CLP, the Commission initiated a complaint in terms of saction 49B(1)
of the Act into particular prohibiteq practicas relating to conduct in construction
projects, by the firms listed below. The complaint concemned alleged contraventions
of section 4(1 Xb) of the Act as regards price fixing, market alfocation and collusive
tehdering. The investigation was initiated against the following firms: Grinaker-[_TA,
Aveng (Africa) Ltd, Stefanutti Stecks Holdings Ltd, Group Five Ltd, Murray &
Roberts, Concor Ltd, G. Liviero & Son Building (Pty) Lid, Giuricich Coastal Projects

(Pty) Lid, Hochti,ef,,,Construeﬁon”AG, Dura hn!etanehe-BachyTPty)*m,‘NEhimatsu

Construction Co Ltd, Esorfranki Lid, VNA Piings CC, Rodio Geotechnics {Pty) Lid,
Diabor Ltd, Gauteng Piling (Pty) L.td, Fairbrothar Geotechnical GC, Geomechanics

CC, Wilson Bayly Holmes-Oveon Ltd and other canstruction firms, including joint
4




veniures.

3. The Invitation to Firms In the-Constr_uction Industry to Engage in Settlement of
Contraventions of the Act '

3.1 The Commission’s investigation  of the complaints, as well as several other of the
Commission's investigations in the construction industry, led the Commiss'fon'to

believe that there was widespread collusion in contravention of section A(1)(b) i)

of the Act in the construction industry.
3.2 Section 4(1)(b) provides-

‘4. Restrictive horizontal practicas prohibited

{1) An agreement between. or conderted practice by, firms. or a decision by .

an_assaciation of firms. is rohibited _if it is pg{g(aen parties in a horizontal
" relationship and if— ' .

(@ It has the effect of sdbstantia!!y preventing, or lessening,
¢ompetition in & market, unfess a parly to the agreement, concerted
practice, or decision can prove. that any technological, efficiency or
other pro-competitive gain resulting from._it outweighs that effect: or

(b) it involves any of the following restrictive horizontal practices:

(i} directly or indirectly fixing a purchase or selling price or any
- other trading condition;

(il dividing markets b y allocating  customers, supgpliers,

territories, or specific types of goods or services; or

{iii) coflusive tendering.”

3.3 The collusiva c:onduct,,engaé;a in, in the context of the Invitation and this
Consent Agreement, was collusive tendering or "bid-rigging-". Collusive tendering
involves .'partiéu}ar conduct by firms ,wﬁ_ereby-f‘r ésﬁgorhpetitors they collude
regarding a tender resulting in the tender procass being distorted. The bid prices
and the bid submissions by these competitars as well as the outcome of the

tende[,,pmc,esa,,is,,,notﬂthefresuft——rof'—campetition”cn”thp MEHs—"Cover pricing™in

this context occurs when conspiring firms agree that one or more of them will
submit & bid that is not intended to win the contract. The agreement is reached in

such a way that among the cofluding firms, one firm wishes to win the tender and
. 5
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3.5

3.6

3.7

the others agres to submit non-competitive b;ds wuth prices that would be higher
than the bid of the des:gnated winnar, or the price will be too high to be
accepted, or the bid contains special terms that are known to be unacceptable to
the client. Collusive tendering therefore applies to agreements or concerted
practices which have as their object or effect the prevention, lessening,

restriction and d;stortion of competitron in Sauth Afnca

Interms of sectlon 2 of the Act, two of the key obietts of the Act are to promote
the efficiency, adaptabifity and development of the economy, and to provide
consumers with competifive prices and product choices. Section 217 of the

Constitution, 1996 calls for a procurement or tender systemn which is fair,

‘equitable, transparent competitive and cost-effective,

In addition, the Commlss:on is requ:red in terms of secfion 21 {1} of the Act, inter

afia, to 1mp£ement measures to increase market transparency; to investigate and

.. evaluate alleged contraventions of Chapter 2 of the Act, and to nagotlate ‘and

conclude consent agreements in terms of section 49D for confirmation as an
order of the Competition Tribunal in termis of section 58{_1)(b) of the Act.

Therefore, in the interast of transparency, efﬁc:ency, disrupting cartels and
incentivising competitive * behaviour in' the construc:tlon industry and a cost-
effective, comprehenswe and speedy resolution of the investigations referred to
above, the Commlsslon decided to fast frack these investigations and their
resolution by inviting firms that were invoived in collusive tendering in the form of
bid-rigging of projects in the construction industry, to apply to engage in
settlerment on the terms set out in the Invitation. ' |

Gn 1 February 2011 the Commission issued a media release about the Inwtat:an'
and published same on EtS ‘website. In the [nv:tataon, hereto attached and
marked as Annexure A, tha Commission offered ﬁrms the'cppertunity to settle
alleged contraventions of the Act, if they wouid:

3.7.1 submit an application in terms of PART 2 of the Invitation:

3.7.2 agree to pay an administrative penalty or penalties determinad by the
Commission as envisaged in paragraph 10.2 read with paragraphs 19-28
6




of the tnvitatibn; and

3.7.3  comply with the requirements of the Settlement as set out in PART 1 and
PART 3 of the Inwtatson '

3.8 This agreement sets out the details of the nun-prescnbed prohibited practices
_-only, which the respondent is liable fo settle regard bemg had to the provisions of
section 67(2) of the Act and the penaity is calculated taking into account only the

said non-prescribed prohibited practices. '

3.9  Applying firns were required to infer afia provide the Commission with truthfu!
and timely disclosure of information and documents relating to the prohibited
practices and to provide full and expedlttous co-operation to the Commission

concerning the prohlb:ted practices. -

310 -An applying firm could request the Commission to consider its application in
terms of the Invitation as an application for 4 marker or as an application for
immunity under the' CLP. Firms could also apply for a marker or for immunity
under the CLP before making an appficatioh in terrns of the Invitation.

311-The deadling to apply for a Settlement in terms of the Invitation was 12h00 dn
Friday 15 April 2011,

4, Applications by G Liviero

4.1. G Liviero applied for leniency and Settlement in terms of the Invitation. G Liviero -
operates multi-disciplinary censtruction and engineering firm focused on selected

infrastructure, energy and mining opportunities.

4.2. G Liviero applied on 14 April 2011 and disclosed seven (7) prohibited practices.
Subsequent to that on 15 December 2011, in terms of clause 43 of the Invitation, G
Liviero provided further information to the Commission which included three {3} new

additional prohibited practices

4.3. Overall, G Liviero disclosed ten {10) {ie. 7 pius 3) prohibited practices. Six (6) of
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these are prescribed prohibited practices and four {4) are non—préscribed prohibited
practices,

'4.4.'Dut of the four {4) non-prescribed practices, G Liviero is first fo apply in respect of
three {3) non-prescribed prohibited: practices for Conditional immunity in terms of the
CLP.

g e e

4.5. in respect of the one (1).(ie. 4 less 3) non-prescribed prohibited practice where G

Liviero is not first to apply, such non-prescribed practice is in the Ganeral Bﬁiiding

subsecior.

4.8. Furthermore, G Liviero is implicated in.two {2) projects which it did not disclose. Cut
of these 2 projects, 1 is a prescribed practice and 1 project is' a non-prescribed
practice. G Liviero has agreed to settle these,

4.7. The two (2) (ie. 1
section 4(1)(b)(iit) of the Act which are the subjact of this Consent Agreement_-are set

plus 1) prohibited practices ar coniraventions by G Liviero of

out below,

5.” Disclosed Project
Tamboti at Simbithi Estates {Tender no. D680)

G Liviero reached an agreement.with WBHO, Group Five, Norvo Construction (Pty)
Ltd ("Norve™) and Concor on or about May 2004 in respect of the Tamboti project at
Simbithi Estates. G Liviero agreed with these firms to add on a loser's fee to their
respective bid prices, so that the winning bidder would pay the fee to the losing

 bidders. This conduct is coliusive tendering in contravention of section 4(1)(b)(iii) of
the Act.

The project was for the censtruction of 86 units of luxury residential apariments af

Tamboti, Lot 8, Simbithi Eco:Estatesr,,,Baﬁt'torf—.——Ihe—eiient—'far"'the'**pmjeci,wa&u!q

Cedar Trading 138 (Ply) Ltd. The tender was awarded to G Liviero and completed in
November 2006. The last payment of the loser's fee was in November 2008.




6. Non-Disciosed Froject
Micol Apartments (Tender no. B 139)

G Liviero reached an agreement with Viaming (Pty) Lid {("Vlaming”), on or about
November 2006 in respect of the Nicol Apartments project, in that Viaming agreed fo
give G Liviero a cover price to enable Viaming to win the tender. Further, G Liviero.
requested payments of R100 000.00 from Viaming to cover their costs of tendering
for this project. This conduct is collusive tendering in contravention of section
4{1)(b)iii) of the Act,

The project was for the censtruction of a high-rise buiiding comprising of 80
residential apartments. The client for this project was Precoated Metals. The tender
was awarded to Vlaming and the project was completed on 3 Gctober 2008.

7. Admission
G Liviero admits that it entered into_the agreements detaited in paragraphs 5 and 6

“above with its campetitors in contravention of section A{1)(bi(iii) of the Act.

8. Co-operation

In so far as the Commission is aware, and in compliance with the requirements as set

out in the Invitation, G Liviern:

8.1. has provided the Commission with truthful and timely disclosure, inciuding
information and documents in its possession or under its control, relating to the
prohibited practices;

8.2. has providad full and expeditious Co-operation to the Commission ‘conceming the
prohibited practices;

——— 83 has provided a writtery undertaking that it has immediately ceased to engage in, and
will not in the future engage in, any form of prohibited practice; N




8.4. has confirmed that it has not destroyed, falsified or concealed information, evidence

and documents refating to the prohibited practices;

8.5. has confirmed that it has not misrepresented or made a wilful or negligent

misrepresentation concerhingAthe material facts of any prohibited practice or
otherwise acted dishonestly.

9. Agreement Concerning Future Conduct

9.1

- In compliance with the requirements as set out in the invitation, G Liviero agrees

and undertakes to provide the Commission with full and expeditious co-operation
from the time that this Consent Agreement is c&ﬁciuded untit the subsequent
proceedings in the Con’ipetition Tribunal or the Competition Appeal Court are
completed. This includes, but is not limited fo: '

2.1.1. o the exient that it is in existence and has not.yet been provided, prbviding' B

{further} avidence, written or otherwise, which is in its possession or under its
control, concerning the contraventions contained in this Consent Agreement:

9.1.2. availing Efs employees and former employees to testify as witnesses for the

9.2.

- 9.3,

Commission in any cases regarding the contraventions containad in this

Consent Agresment.

G Liviero shafi -develop, il"npfemen't and monitor a competition law compliance
programme incorporating corporate govemance designed to ensure that its

employees, management, directors - and agents do not engage in future

contraventions .of the Act. In particufar, such compliance programme will inciude
mechanisrn_s for the monitoring and detection of any contravention of the Act,

G Liviero shall submit a copy of such compliance programme to the Commission
within 60 days of the dats of confirmation of the Consent Agreement 2s an order by

PEET eI

4

e Compefition tTrbunal
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9.4, G Liviero shall circulate a statement summarising the contents of this Consent
Agreement o all management and operational staff empioyed at G Liviero within 80 .
days from the date of confirmation of this Consent Agreement by the Tribunal.

9.5. G Liviero will not in the future engage in any form of prohibited conduct and will not
engage in collusive tendering which will distort the outcome of tender processes but _
undertakes henceforth to engage in competitive bidding.

10. Administrative Penalty

10.1. Having regard to the provisions of sections 58(1)(a)(iii) as read with sections.

59(1)a). 59(2) and 59(3) of the Act, and as envisaged in paragraph 10.2 read with
paragraphs 19-28 of the Invitation, G Liviero accepts that it is fiable to pay an

administrative penaﬂy (“penaity”). _

10.2. According to the invitation, the level of the penalty_is to be set on the basis of a
' percentage of the annual turmover of G Liviers in the re!evant—subsector_ in the

Republic and its exports from the Republic for the financial year preceding the date.

of the Invitation.

10.3. The projects in respect of which G Liviero has been found to have contravened the
- Act, falt under the General Building subsector.

10.4. Accordingly, G Liviero is liable for and has agreed to pay an administrative penalty
in the sum of R 2 011 078 (Two Million Eleven Thousand and Seventy Eight Rand)
which penalty is calculated in accordance with the Invitation.

1%, Terms of payment

4 j;(i[:iﬁemfsnaﬂfpa%theﬁamaun%setfeutab'ovein paragraph-1h4-to the Commssion

in three payments, which shail be made as follows:
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11.1.1. G Liviero shall make the first payment of R500 000 within 30 days from the
date of éonﬁrmation of this Consent Agreement as an order of the Tribunal:
~ 11.1.2. G Liviero shall make the second payment of R500 000 on or before 31 March
2014; :
11.1.3. G Liviero shall make the third payment of R1  011 078 on or before 30 June
2014.

11.2. This payment shall be made into the Commission's bank account, details of which
are as follows:

Bank namae: Absz Bank
Branch narne: Pretoria
Account hoider:  Competition Commission Fees Account

~Account number 4050778576

Accounttype:  Current Account

Brach Cade: 323 345 e e,

11.3. The penalty wili be paid over by the Commission to the National Revenue Fund in
- accordance with saction 59(4) of the Act.

12. Full and Fina! Settfement

This agreement is entered into in full and final seftlement of the specific conduct listed
in paragfaphs 9.1and 6.1 of this Consent Agreement and, upon confirmation as an
order by the Tribunal, concludes all proceedings between the Commtssaon and G
Liviera in respect of thiS conduct only.

Dated and signed at _KY ALAM onthe 13 dayof  MAY  2om,

For G Liviero
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NEW CuEre  tveszwe
[FILL IN NAME AND POSITION OF PERSON THAT IS SIGNING]

Dated and signed at M sttt on the Ef day of, UL 013,

Shan RLm&umth
Commissioner.
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