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Reasons for Decision

APPROVAL

[1] On 20 December 2011 the Competition Tribunal ("Tribunal") approved the acquisition by Opiconsivia Trading
99 (Pty) Ltd of the Fruitspot Group with conditions. The Tribunal's reasons for approving this transaction are set

out below. For ease of reference we attach the condition again as Annexure A.

PARTIES TO THE TRANSACTION

[2] The primary acquiring firm is Opiconsivia Trading 99 (Pty) Ltd ("Newco"). Newco is a wholly owned subsidiary
of Masstores (Pty) Ltd t/a as Makro. Makro is in turn wholly owned by Massmart Holdings Ltd ("Massmart").
Massmart is held 51% by Wal-mart Stores Inc ("Wal-mart"). Massmart has four divisions namely,
Massdiscounters, Masswarehouse, Massbuild and Masscash. Massmart also controls a company called Rahme

Guys International ("Rahme Guys"), which is relevant for purposes of this transaction.

[3] The primary target firms are the Fruit Shop (Pty) Ltd, Fruit Spot (Pty) Ltd and Fruit Express (Pty) Ltd. These



firms are hereinafter referred to as "Fruitspot”.

DESCRIPTION OF THE TRANSACTION

[4] IN TERMS OF THE STRUCTURE OF THE TRANSACTION, NEWCO INTENDS TO ACQUIRE THE BUSINESS OF FRUITSPOT AS A GOING CONCERN.

ACTIVITIES OF THE PARTIES

[5] NEwcO Is NEWLY FORMED SHELF COMPANY AND DOES NOT PROVIDE ANY PRODUCTS/SERVICES. MAKRO, HOUSED WITHIN MASSMART'S
MASSWAREHOUSE DIVISION, IS A CHAIN OF LARGE WHOLESALE CLUB OUTLETS WHICH SELLS A BROAD RANGE OF FOOD, LIQUOR AND GENERAL
MERCHANDISE TO COMMERCIALLY AFFILIATED RESELLERS AND UPPER INCOME END CONSUMERS. MASSDISCOUNTERS COMPRISES RETAIL
DISCOUNT STORES UNDER THE NAME GAME AND Dion WIRED. MASSBUILD FOCUSES ON HARDWARE AND RELATED PRODUCTS AND
MasscasH comprises oF Jumso CasH anD Carry, CBW, SHieLb, CAMBRIDGE AND SAVERITE. RAHME GuYs IS A WHOLESALE COLD

CHAIN DISTRIBUTOR OF BULK FRESH FRUIT AND VEGETABLES.

[6] Fruitspot is a wholesaler, processor and distributor of fresh fruit and vegetables to customers in mainly the

hospitality and retail segments of industry.

RATIONALE FOR THE TRANSACTION

[7]1 Makro, which entered the fresh produce market in 2010 with a single outlet in the Vaal, submitted that it
requires access to production facilities capable of providing a suitable range of pack sizes and value added
products together with cold chain facilities. Makro further submitted that it has identified Fruitspot as a suitable

operation which is capable of meeting Makro's requirements.

[8] FRUITSPOT SUBMITTED THAT THIS MERGER WILL BENEFIT ITS BUSINESS DIRECTLY BY VESTING THE BUSINESS WITH PURCHASER CAPABLE
OF BRINGING LARGER RESOURCES INTO PLAY WITHOUT MATERIALLY AFFECTING THE ENTREPRENEURIAL FREEDOM OF THE BUSINESS AND

ENSURING ITS SUSTAINABILITY AND GROWTH IN EXISTING AS WELL AS NEW MARKETS.

THE RELEVANT MARKET AND IMPACT ON COMPETITION

A. HorizonTAL ANALYSIS

[9] BotH RaHME Guys AND FRUITSPOT ARE INVOLVED IN THE DISTRIBUTION OF FRESH FRUIT AND VEGETABLES (FRESH PRODUCE). IN
DEFINING THE RELEVANT PRODUCT MARKET, THE COMMISSION IDENTIFIED THE FOLLOWING VALUE CHAIN IN RELATION TO THE DISTRIBUTION OF

FRESH PRODUCE FROM THE FARMER TO END CONSUMERS. A BRIEF DISCUSSION OF THIS VALUE CHAIN FOLLOWS BELOW.



Tablel: Fresh produce value chain
(PLEASE VIEW DIAGRAM ON PDF)
()  FARMERS

[10] This diagram shows that farmers at the beginning of the value chain and outside of seasonal related
imports, commercial farmers represent the sole source of fresh produce for the formal sector in South Africa.
Farmers have three potential routes when looking to sell their fresh produce, i.e. at the municipal markets like
the Johannesburg market (where agents sell farmers' produce to buyers), by selling to intermediaries like
Fruitspot or by selling directly to retail outlets or other buyers in the hospitality sector.

(1) MuNICIPAL MARKETS

[11] IN RESPECT OF MUNICIPAL MARKETS, THE COMMISSION FOUND THAT THERE ARE 20 REGISTERED MUNICIPAL MARKETS IN SOUTH
AFRICA LOCATED IN VARIOUS TOWNS. THE COMMISSION ALSO FOUND THAT THESE MARKETS SERVE AS BOTH SUPPLIERS AND IN SOME
INSTANCES COMPETITORS TO INTERMEDIARIES. THIS IS BECAUSE INTERMEDIARIES CAN SOURCE THEIR FRESH PRODUCE FROM THE MUNICIPAL
MARKETSAND ON-SELL TO RETAILERS AND THE HOSPITALITY SECTOR AND AT THE SAME TIME MUNICIPAL MARKETS ALSO SELL TO RETAIL
CHAINS AND RESTAURANTS. THE COMMISSION'S INVESTIGATION FURTHER REVEALED THAT PRICES FOR THE SALE OF FRESH PRODUCE ARE
SET AT MUNICIPAL MARKETS, NOTABLY THE JOHANNESBURG MUNICIPAL MARKET. 1 THE COMMISSION DEFINED THE GEOGRAPHIC MARKET FOR

MUNICIPAL MARKET AS BEING LOCAL AS CUSTOMERS SHOP AT THE MARKET CLOSEST TO THEM.

() INTERMEDIARIES

[12] This is the part of the value chain relevant for the horizontal analysis. According to the Commission, there
are various types of intermediaries. These include so called 'small runners',2 larger suppliers with/without a
distribution infrastructure, logistics companies and in-house distribution centres for large retailers. As an
intermediary, Fruitspot provides these services: bulk fruit and vegetables in any combination as per customer
request, fruit and vegetables broken down into smaller pack sizes in any size and combination, value-added
products e.g. "sliced and diced" fruit and vegetables, salads and distribution of orders direct to a customer on the
next business day via a cold chain system. As indicated above, Rahme Guys (which is controlled by Massmart)

also distributes fresh produce.

[13] The Commission submits that although the parties are in the same broad market, they cannot be regarded

as close competitors as Fruitspot's product offering is aimed at the higher income consumer focussing on value

1 Market players such as Fruit 'n Veg, Amaro's and Wigwam confirmed to the Commission that supply of products is highest
when the gates open for the morning trade and declines as the morning trade progresses. Demand also fluctuates through
the morning trade and this constant change in supply and demand affects the market price obtainable for goods.

2 Small runners are described as individuals with a "bakkie" or a small truck.



added processing and packaging, whereas Rahme Guys' is aimed at the lower income customers with
(presumably) a bias towards bulk products instead of processed products/pre-packed products. In support of this
view the Commission found that Fruitspot supplies retail stores that serve a segment of consumers with higher
incomes and standard of livingsuch as Pick n Pay and Spar, whilst Rahme Guys supplies stores targeting low

income consumers such as Cambridge.3

[14] As there is a limited overlap between the activities of Fruitspot and Rahme Guys, the Commission did not
deem it necessary to conclude on the relevant product market but rather defined the market from both a broad
and a narrow perspective. The broad market is defined as the market for the supply of fresh produce by
intermediaries (Fruitspot and Rahme Guys). The narrow market is defined as the supply of fresh produce,

including processed products by intermediaries (Fruitspot only).

[15] IN RELATION TO THE GEOGRAPHIC MARKET THE COMMISSION FOUND THAT MOST INTERMEDIARIES SOURCE PARTLY OR WHOLLY FROM
THE JOHANNESBURG MARKET AND ARE BASED IN GAUTENG. THEY THEN SELL TO CUSTOMERS FROM THIS CENTRAL POINT; FOR EXAMPLE
FRUITSPOT SELLS WITHIN ROUGHLY A 700KM RADIUS FROM ITS HEADQUARTERS IN JOHANNESBURG. CUSTOMERS OF THE MERGING PARTIES
CONTACTED BY THE COMMISSION CITED JOHANNESBURG AS THE FURTHEST POINT THEY COULD SOURCE THEIR PRODUCTS WITHOUT IT
BECOMING UNECONOMICAL TO TRANSPORT. THE COMMISSION THEREFORE DEFINED THE GEOGRAPHIC MARKET FOR THE SUPPLY OF FRESH

PRODUCE BY INTERMEDIARIES WITHIN A 700KM RADIUS OF JOHANNESBURG.4

(v) REeTAL

[16] This part of the value chain is relevant for the vertical assessment (discussed below). According to the
Commission, the retail market is divided into (i) the food grocery which includes supermarkets, hypermarkets
and independent stores and (ii) the hospitality market (which covers organisations such as airlines, restaurants,
hotels, hospitals, prisons and schools). The Commission is of the view that hospitality retailers and other catering
establishments do not compete in the same market as the food retailers as they offer a wide range of different
services that are not related to meeting the consumer's food shopping needs. Massmart is engaged in the retail
of fresh produce through Cambridge food stores, CBW, Brown's and a limited number of Game stores. For

retailers, the Commission defined the geographic market as being local.

(v)  MARKET PARTICIPANTS AND SHARES

3 The Commission, however, acknowledges that there were instances in the past where Fruitspot used to supply Boxer
stores (which serve low income consumers) which suggest that Fruitspot may straddle the whole LSM spectrum but that
Rahme Guys is firmly in the low income end.

4 The Commission, however, points out that not all intermediaries can cover this radius at a moment's notice.



[17] The Commission was informed by the Johannesburg municipal market that there are in excess of 400
buyers who purchase over R1 million per annum. According to the Commission it is not possible to confirm the
exact market shares because of the fragmented nature of the industry as well as the lack of availability of data of
the volumes purchased directly from farmers. The Commission therefore used the volumes data provided by the
Johannesburg municipal market to calculate the market shares of intermediaries (that the Commission was able

to identify) involved in the narrow market. The results of these calculations are shown in the table below.

COMPETITOR Market Share
Frurrspot 33.60%
ProTEA FRESH WHOLESALERS 19.70%
IsiLuru 10.30%
Victory Part Grour 8.50%
ResBros Fruit anD VEG 8.30%
FrESHMARK 7.20%
Turn 'N SLIcE 6.60%
GRAYSTON 4.10%
Urean Foobs 1.50%
ToraL 100.00%

[18] THis TABLE sHOowsS THAT FRUITSPOT HAS A MARKET SHARE OF APPROXIMATELY 33.6% IN THE NARROW MARKET. THE COMMISSION,
HOWEVER, POINTS OUT THAT THESE MARKET SHARES ARE LIKELY TO BE OVERSTATED DUE TO THE DIFFICULTY OF NOT KNOWING THE EXACT
TOTAL MARKET FIGURE OF SALES OR VOLUMES DIRECTLY PURCHASED FROM FARMERS. FURTHER THESE MARKET SHARES ARE OF ONLY

THOSE COMPETITORS KNOWN TO THE COMMISSION.

[19] The market shares in respect of the broad market, i.e. the supply of fresh produce are shown in the table

below.



TaBLE 3: INTERMEDIARIES COMPETING WITH BOTH FRUITSPOT AND RAHME GuYS IN THE BROAD MARKET (SUPPLY OF FRESH
propuce — 2011).

Competitor Market Share
King Fresh Wholesalers 34.40%
Fruitspot 13.60%
Rahme Guys 14.00%
Lala Goven 6.60%
Kariba Fruit Distributions 4.60%
Victory Part Group 4.60%
Isilulu 4.10%
Amaros 4.00%
Golden Harvest 3.00%
Freshmark 2.90%
Turn 'N Slice 2.60%
Wigwam 2.30%
Grayston 1.60%
Euro Gold 1.30%
Urban Foods 0.60%
Total 100.00%




[20] This table shares shows that the merging parties would have a combined post-
merger market share of approximately 27%. The Commission, however, cautions again
that these market shares are likely to be overstated as only competitors that are known
to it have been taken into consideration when doing the calculations. The Commission
further submits that despite the difficulties encountered in calculating accurate market
shares, it is clear that within Gauteng there are numerous players and that Gauteng is
thus unlikely to be an area of concern. What concerns the Commission about this
merger is the risk of foreclosure in relation to Fruitspot's customers outside Gauteng.

This will be discussed in the section dealing with vertical assessment.

[21] IN RELATION TO AN ASSESSMENT OF ENTRY BARRIERS, THE COMMISSION FOUND THAT SMALL SCALE
ENTRY IS ACCOMPLISHED WITH EASE AND THAT INDIVIDUALS WISHING TO ENTER THIS MARKET CAN DO SO WITH
A SINGLE BAKKIE, WHICH WOULD BE SUFFICIENT TO ENTER THE MARKET AND PROVIDE DELIVERIES.5 For
LARGE SCALE ENTRY, CAPITAL REQUIRED WAS CITED AS BEING HIGH.6 THe COMMISSION, HOWEVER, POINTS
OUT THAT THE SHEER NUMBER OF LARGE PLAYERS (WHO PURCHASE IN EXCESS OF 1 MILLION PER ANNUM) IN
THIS MARKET, L.E. IN EXCESS OF 400, INDICATES THAT BARRIERS FOR LARGE SCALE ENTRY ARE NOT
NECESSARILY HIGH.7 PARTICIPANTS IN THIS MARKET ALSO HAVE TO COMPLY WITH FOOD SAFETY
REQUIREMENTS BY LARGE RETAIL STORES, THE DerPARTMENT OF LABOUR AND OF HEALTH AND ALTHOUGH

SOME OF THESE REQUIREMENTS CAN RESULT IN A LENGTHY PROCESS, THEY ARE NOT INSURMOUNTABLE.

[22] In relation to buyer power the Commission found that larger retail chains have a
greater ability to countervail as compared to smaller independent retailers in outlying
areas outside of Gauteng given fewer options available to them. In respect of unilateral
effects, the Commission found that the likelihood of this merger giving rise to unilateral
effects is low as Fruitspot and Rahme Guys are not close competitors. Similarly, the
Commission found that co-ordination is unlikely in this market because (i) prices are set
at the municipal markets and any significant deviation from this market price will attract
scrutiny from customers and potential entrants, (ii) the core of the pricing decision is
outside the control of any firm and it will be challenging to punish deviators from any co-
ordination scheme and (iii) the intermediary channel is fragmented and therefore it's

unlikely that coordination will ever cover all the participants.

5 The Commission was informed by the Johannesburg municipal market that they have more
than 15 000 "small runners" on their database which corroborates the fact that barriers are low for
small scale entry.

6 THis is FRom FIRMs sUCH As Wiewam AND AV MaHARAJ.

7 In this regard the Commission submits that the minimum viable economies of scale (likely to be

reached within 2-3 years) start with small scale entry and thereafter to organically grow over time.



B. Vertical Analysis

[23] There is a vertical relationship arising from this transaction as Fruitspot is upstream
to the Massmart Group in supplying fresh produce. In assessing the likelihood of input
foreclosure the Commission looked at whether it would be possible for Massmart8 to
deny its downstream retail competitors the services provided by Fruitspot. The
Commission further submits that the fresh produce market within Gauteng is fairly
developed with many different sources of fresh produce and therefore a foreclosure

strategy by Massmart against downstream retailers would be impossible in this area.

[24] However, the Commission submits that after an observation of specific Fruitspot
customers outside Gauteng, it was found that the risk of input foreclosure is high for
these customers in towns such as such as Ladybrand, Bloemfontein, Groblersdal and
Nongoma. The Commission submits that the potential to foreclose these customers lies
in the fact that they are heavily reliant on Fruitspot and less than ideal alternatives or no
alternatives were cited by these customers. In order to address this potential foreclosure
risk, the Commission formulated a condition which requires Fruitspot to continue
supplying fresh produce to its customers for a period of two years on the same basis as

pre-merger.

[25] THis CONDITION, AS ORIGINALLY FORMULATED, WAS ONLY BINDING ON THE FRUITSPOT GROUP AND NOT
ON THE MAssMART GRouUP. As THE PROPOSED TRANSACTION INVOLVES THE SALE OF FRUITSPOT'S BUSINESS
AND NOT ITS SHARES, WE REQUESTED THE MERGING PARTIES TO REDRAFT THE CONDITION IN SUCH A WAY
THAT THE CORRECT FIRM (MASSMART) IS BOUND BY IT. THE REVISED CONDITION IS ATTACHED TO THESE

REASONS MARKET AS ANNEXURE "A".

[26] In relation to customer foreclosure, the Commission found that it is unlikely that
Massmart would have the ability to foreclose suppliers of Fruitspot as there are various

other avenues through which these suppliers can sell their products.

C. THirp PARTY VIEWS

8 Massmart is involved in the retail market through Cambridge, Thaba Cash & Carry and Astor
Brands. These stores are aimed at a low-income target market. According to the Commission, the
fact that these stores target low income consumers implies that they would be in competition with
independent retail stores as well as the national chain outlets. Massmart also has department
stores like Game and Hybrid stores like Makro, CBW, Jumbo Cash and Carry and Browns which
are, in the view of the Commission, still able to offer a limited retail offering, including fresh

produce.



[27] THE ComMISSION INTERVIEWED QUITE A NUMBER OF MARKET PARTICIPANTS IN ORDER TO GET THEIR
VIEWS ON THE PROPOSED TRANSACTION. THESE INCLUDE RETAILERS (sucH As IRENE CasH STORE,
ARrizoNA, CHeckers, WooLwoRTHs, SecunDA MuLTi Save, Spar, Fruir N VEG CiTY) COMPETITORS
(sucH As Wiewag, UrBaN Foobs, TurN 'N StLice, AMARO'S) FARMERS AND INTERMEDIARIES (SUCH AS
CounTry MusHroomM, Kubu Farms, Dew Crisp, DENNY MUSHROOM) AS WELL AS THE FOLLOWING
GOVERNMENTS DEPARTMENTS: TRADE AND INDusTRY ("DTi"), Economic Deveropment ("EDD") anp
AGRICULTURE, FORESTRY AND FisHERIES ("DAFF"). THE CONCERNS RAISED BY THESE GOVERNMENT

DEPARTMENTS WILL BE DISCUSSED IN THE SECTION DEALING WITH PUBLIC INTEREST.

[28] The majority of those interviewed did not express any merger specific concerns. Only
Arizona and Spar had some concerns regarding the merger as they are retailers which
are supplied by Fruitspot. Arizona's concern is that this merger will leave it without a
crucial source of supply of fresh produce. In this regard, the Commission submits that it
was informed by AV Maharaj9 that it can supply Arizona if it were approached. In
addition, the Commission is of the view that the condition imposed on this transaction
adequately addresses Arizona's concern. Spar's concern relates to the effect of this
merger on its stores' ability to compete effectively and in this regard the Commission
noted that Spar is a large retail chain with the ability to expand its operations within a

period of 2-3 years in order to cope with potential supply issues from Fruitspot.

D. Public Interest

0] Effect on Employment

[29] The merging parties submitted to the Commission that the proposed transaction will
have no effect on employment and no job losses or retrenchments will occur as a result

thereof.10

(i) Effect on a particular sector or region

[30] The DAFF's concern regarding the effect of this merger on this section of public

9 AV Maharaj supplies fresh produce to the Rhino Store in Nongoma where Arizona is located.
The Rhino Group is also being acquired by Massmart in a transaction related to this one.

10 Refer to the competitive report filed the merging parties, page 18 of the record.



interest is that the Massmart/Walmart Group will tend to import greater quantities of
fresh produce at the expense of small farmers. When assessing the likelihood of this
happening the Commission found thatimports occur naturally when fresh produce is out
of seasonl1 and that this is a common feature of the market with or without this merger.
The Commission further found that these imports are minimal - in 2010 they made up
only 1.7% of the total amount of fresh produce sold in South Africa. The Commission
therefore concluded that no significant public interest concerns arise with respect to the

importation of fresh produce.

(iii) Effect on small business (BEE)

[31] IN RELATION TO THE EFFECT OF THIS MERGER ON SMALL BUSINEss THE DAFF ano Dmi are
CONCERNED THAT THE MassMART/WALMART WILL SQUEEZE SMALLER FARMERS ON PRICE FOR FRESH
PRODUCE SOLD TO FRUITSPOT GOING FORWARD. IN REGARD TO THIS CONCERN THE COMMISSION FOUND
THAT IN THE EVENT THAT THE MAsSMART/WALMART GROUP ATTEMPT TO SQUEEZE FARMERS FROM WHICH IT
PROCURES DIRECTLY, THOSE FARMERS WOULD SIMPLY SWITCH AND SELL ON THE MUNICIPAL MARKET THEREBY
OBTAINING THE MARKET PRICE FOR THEIR GOODS. FURTHERMORE, FARMERS CAN SELL THEIR PRODUCE VIA
ALTERNATIVE CHANNELS SUCH AS RETAILERS, THE HOSPITALITY INDUSTRY AS WELL AS TO OTHER
DISTRIBUTORS SIMILAR TO FRruitspoT. THE COMMISSION THEREFORE CONCLUDED THAT THE PROPOSED
TRANSACTION DOES NOT HAVE ANY SIGNIFICANT PUBLIC INTEREST CONCERNS WITH RESPECT TO A PRICE

SQUEEZE OF FARMERS OF FRESH PRODUCE.

CONCLUSION

[32] WE AGREE WITH THE COMMISSION THAT THE PROPOSED TRANSACTION IS UNLIKELY TO RESULT IN A
SUBSTANTIAL LESSENING OR PREVENTION OF COMPETITION AT THE INTERMEDIARY LEVEL WITHIN THE GAUTENG
AREA. IN RESPECT OF THE POTENTIAL RISK OF FORECLOSURE IDENTIFIED BY THE COMMISSION, WE ARE
SATISFIED THAT THE ATTACHED CONDITION SUFFICIENTLY ADDRESSES THIS RISK. THE PROPOSED TRANSACTION

IS THEREFORE APPROVED SUBJECT TO THE ATTACHED CONDITION.
30 January 2012

Norman Manoim Date

11 This was confirmed by players such as Amaro's, Wigwam, Fruit 'n Veg as well as the

Johannesburg municipal market.
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Yasmin Carrim and Andreas Wessels concurring.

Tribunal researcher: Ipeleng Selaledi

For the merging parties: Chris Charter of Cliffe Dekker Hofmeyr Inc.

For the Commission: Gertrude Makhaya
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