COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 129/CR/Dec08

In the matter between:

The Competition Commission Applicant

and

Rooibos Ltd Respondent
Panel : N Manoim (Presiding Member), Y Carrim (Tribunal

Member), and A Wessels (Tribunal Member)

Heard on : 17 November 2010
Decided on : 17 November 2010
Order

The Tribunal hereby confirms the order as agreed to -and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.
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SETTLEMENT AGREEMEN

T BETWEEN THE COMBETITION COMMISSION

AND THE RESPONDENT IN REGARD T ALLEGED CONTRAVENTIONS QF
BECTION B (o} g [d) OF THE COMPETITION ACT NO. 3% OF 1948

The Gormmission ant e Respbndent in S above mistiéer hershy agres Hiat

application be meide fo the Cooragetition Tibunal for an order fn tenis of shotfon
58(1)b) of the Competiion Act Ne. 89 of 1998 on the terms set out. inore fully

braderr,
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For the plimpose.of itis consetit ordar, S stiawint dedisiificng sppfy -
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*Act insans the Competilion Act i, e Bl 1908

"Commission” ey Compeliion. Cormmlssion of Sowth Africs, 3
statifiory iody, estaplished hierms of sestion 19 of the Aok, with s

principal place of business at Bullding G, Mulayo Bullding, DT
Campus, 77 Meintles Strest, Sunnyside, Preforda, Cauteny

Coitinissionsr” means the Commissioner of the Corpelifion

Commissivn, appainied in terms of Sectiort 22 of the Ast
“owephaingnt means Codtzes & Costzet (Proprietary} Limitéd;
"Respoirient meaké Roolbos Limited;

o Résondenis” means. four b the respondenis in fhe
complaint: refarral proceetings being, Matiohet Brands Linfed;
Cofide Tea and Chsedivte Company (Propristary) tiitet; Unilevar

Soulfrafres (Propdetary) Limited and Joekels Tea Packers GG

“Spcond Respomdent’ means Nefional Bramds Limited

“Eourthy Respendeni™ means Unilever South Africa (Proprietary)

Lidsited;

*parties” meahs the Commission and the Respondent

“efbatat® fasans the Cobipstiion Thbunal of Sodth, & slatutory
ficidy: estabiishes in terine of saolioh 26 of the Act, vl s prineipal
plage: bf busihese st Bullding ©, Mulayo Building, 4t Campus, 77
Melnies Stieal, Supnyside. Pretora, Gatieng,

EHR:




2 THE COMPLAINT, THE GCOMMISSION'S MVESTIGATION AN THE
COMPLAINT HEFERRAL PROCESS

Ao

2.3

pursuant, fo receiving o complainl from the CGomplainent. o

12 Auguel 2005, the Commission inltiated ar investigation luto
alleged contraventions of section 8(s) or 8 (8)6) of 5(1) on the part of
the Résmn{iteéwt. S parivalar, the Complativiant alleged hal:

fhe: four main foolbos packers, Le NBL.GTS, Joskels and
Unifisods witick precluded the packers fom obiaining supplies

of btk provessed roibas fom ofhee Sms ofher . the

Resgondent,

282 Respondent ulliesd a systern of volume discounts, based o
{argets; therehy indicing backers to ot deal Witk the
Respogiont's competitirs,

Hespontent sedperaled fuly Wil the Commission dudig s
infresiigation s prévided answers and information, amaongst athars,.

221 Ghvilsbusiiieds:.
229 i reldtionship with s sustorners;
423 e eustotners’ supply rmatdrements;

224 fhe wolbes makel, new entiants thereto, s growth and
eoimpelition tharetn,

Pursuant lo-Hs wvestigation, the Commizsion found that!

4.4 Respondent hid concluded exclusivy supply dgreervials with,
e Four Resgondents i 2600 aéid v 2001, whith were
sroeniind andlol eplhced with new dupply agresments v
20008 '

232 the-excusive supply agreements obligad the parlies to oblaln

alf for g substanlial amount) of thelr supplies of bulk
o B Page
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processed-moibos from the Respondest;

% the Respandent Is domisant in the relevant upsirdarn rmat

for thaprovsasing and supply of bull reoibios i paekers;:

 the exeliaive subply agreements with downstream qustormers

{the Foup Respondenis) heve. the effect of foreclshiy the
Respondents. tvals frem the upstream market and. {hiese
agreeinents Herefore. entrencly the Respendent's domihance

in the upsire’e‘ars‘_i-_mzazﬂls‘:et

Respondent also iilised @ system of volume dé_sxﬁwni‘fs., baged
ort ligets, which Hag the affeet of Inducing customens & hat
deabwith the Respondent's competitors,

G 17 Dsdéinbed 2008 e Commission fled & complint refisrral wit
thes THbtingl sguinst (e Respondent and the Four Responderts, it
Gibiich i songht, amangst clivers, ai ordet detlaring that:
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thiz Respidont’ atifised ts dormitance v confravention o
saction SE0) altematively §(2) of the Adt, allermeativelyy

that the Respondent commiied a prohiblisd praclice Ik
sontraventitey of seckion 5011 of e Acl;

thaf the whole or sush paits of e supply agreements still in
force Detween the Respondent and the Four Respeiidents ars

voiel; and

roitett: Hhe riposiion of an administiativé péwally ot e
Respiident soial lo 0% of the Respardenis annual

Tureiver for the: piededing yesr.

Answers o the Commisston's complaint refertal were Hled by the
Rbspondent, te Sessnd Respondent and the Fourlh Reepondent

that, srdongst alhers:

284

Respondents;

exglaln he relationships between Respohdant and fhe Faur

s
g

iri?
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2ED deseibe be purchasing decisions made by Secorgl apd:

Fough Hespendents as regards rooibos supplies:

283 disgss the new entrants ko the roatbas market, thelvgrowlh,
* rratleeliig, shraliegies and relelionships with rouibos customerns;

aryct
nh4 discdss combatiion In the roothos market.

Pursuant o the filiig of the Responden(s dnswer; the Corsimission
and fhe: Respondent ave concluded: this agreement in setiisreatof
the copplaint :Tai’m{aé,_“and fhe Second. amd Fourth Raespondent
teatind theresf.,

UNDERTARINGS

The Respondent underiakes thatitwill —

cHl

B2

Nat redquire ghy fion o pldchase all of i rodibes soppliy only frakh

the Respondent;

Nob: offé discounts. of rebaias by rdolbos cusioingrs o voltanes of

fooibis purchased, B

.24 sush discounts of rebates are not available e eqivalent

tormsio allcusimens; o

50 such rebates of dissourds are delermined on individusiisad:

fmrgeis; o

3,99 euch rabates or discounts on sales above a pre-determined
thrashpld are calowlated such that they include sales. balowe.

Hie heeshold; dr

F9.4 the ot price e iz Morémeltal Shids, affer stch discodiils
and rebates are taken inte acentint, wikk be below the avarage
varahle cost within the memdlng of section BEiiv) of the
Gompefition Ack. ...

e
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4 GENERAL
4.1 The Fespordent mekes no admission of Habiity of any kind
whatsoever for any prohibifed conduct under the Act ol phack 5
42  The Paties agres, on the basls of e uiderdakings made hersiy, -
that no adininisiretive penalty shall be-pald by the Respondent or any.
of the FourRespofidants,
43 This sgroerment, upivh corfimation &s &b order by’ the Tribunal, i Iy
settiement of amd obncittfes G complaint referal belvesew e
Serviisaion sedl the Raspondent and the: Four Respondonis relating;
to the alleged contravention by the Respohdent of sectlows: B{g},
Bl et 501 of tho Adt thal is the subject of or was thvestigated
apitley the Cominission’s case number 2008AUGTT25:
St wh f" ,f_{m\i.f B ‘
E
i
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