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INTRODUCTION 

 

1. The fourth respondent (“the Minister of Finance”) seeks  leave to appeal 

directly to this Honourable Court, against orders 2, 4.2, 4.3 and 9 of an order of 

Mr Justice Davis which declared sections 67 and 69 of the Tax Administration 

Act, 20111 (“the TAA”) unconstitutional and invalid,2 on the basis that the 

impugned sections constitute an unjustifiable limitation on the right to access to 

information.3  

2. The judgment of Mr Justice Davis does not mention any of the evidence and 

arguments presented by the Minister of Finance in the Court a quo. This was 

based on the findings made by him on the arguments presented by SARS, 

which he contended justified a finding that the points raised by the Minister of 

Finance do not have any merit.4 Consequently, Mr Justice Davis simply 

declared sections 67 and 69 of the TAA unconstitutional and invalid without 

laying any basis for such declaration of constitutional invalidity. It is therefore 

impossible for the Minister of Finance to attack the specific paragraphs of Mr 

Justice Davis’ judgment which were supposed to form the basis for the 

unconstitutional declaration of sections 67 and 69 of the TAA. 

3. Following the judgment of Mr Justice Davis, the applicants brought an 

application for confirmation of Mr Justice Davis’ order, declaring sections 35 and 

46 of the Promotion of Access to Information Act5 and sections 67 and 69 of the 

                                            

1 Tax Administration Act, 28 of 2011 (“the TAA”). 
2 Appeal Record, Vol. 9, pp 817 - 840 (“Mr Justice Davis’ Judgment”). 
3 Appeal Record, Vol 9, p837, para 10.1. 
4 Mr Justice Davis’ judgment, Appeal Record, Vol 9, p 838, para 10.6 
5 Act 2 of 2000 
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TAA unconstitutional and invalid on the basis that these provisions constitute 

an unjustifiable limitation on the right to access to information (“the 

confirmation application”). In terms of the Directions of this Honourable 

Court, the confirmation application and all the respective applications for leave 

to appeal brought by the first to fourth respondents, respectively, will be heard 

simultaneously. 

4. The impugned sections of the TAA, which were declared unconstitutional by Mr 

Justice Davis essentially provide that the Commissioner (as well as his agents) 

“…must preserve the secrecy of taxpayer information and may not disclose 

taxpayer information to a person who is not a SARS official…”6 Furthermore, 

the Commissioner (as well as his agents) are precluded from disclosing, 

disseminating, or publishing “any information provided by a taxpayer or obtained 

by SARS in respect of the taxpayer…”7 

5. According to the applicants, sections 67 and 69 of the TAA are unconstitutional 

because they do not allow for an exception to this rule on confidentiality, even 

in instances where8: 

5.1 The disclosure of taxpayer information would reveal evidence of 

unlawfulness; or of an imminent serious public safety or environmental 

risk; or 

                                            

6 Section 69, TAA. 
7 Section 67, TAA. 
8 Applicants’ heads of argument, p 9, para 22 
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5.2 The public interest in disclosing the taxpayer information outweighs the 

harm that the impugned sections addresses.9  

6. Mr Justice Davis found in favour of the applicants, and ordered a reading in of 

the “public interest override” provisions into sections 67 and 69 of the TAA, 

respectively, thereby “curing” the alleged unconstitutionality of the impugned 

sections. Therefore, Mr Justice Davis’ judgment crafted and introduced a new 

exception to the doctrine of taxpayer confidentiality contained in the TAA.  

7. Thus, Mr Justice Davis’ judgment expanded the list of exceptions explicitly 

contained in the TAA. In doing so, Mr Justice Davis judgment ignored the 

important public policy considerations that underpin the TAA’s confidentiality 

regime, which was adopted by the Legislature. These public policy 

considerations, which are set out in detail below, favour upholding the TAA’s 

confidentiality regime. If properly considered, these considerations would have 

led to the dismissal of the applicants’ application. 

8.  The Minister of Finance is the custodian of the TAA, even though SARS is 

responsible for the administration of the TAA under the control or direction of 

the Commissioner.10 The Minister of Finance limits his submissions to this issue.   

 

 

 

 

LEAVE TO APPEAL DIRECTLY TO THIS HONOURABLE COURT 

                                            

9 These exceptions resemble the exceptions contained in section 46 of the Promotion of Access to 
Information Act, 2000 (“PAIA”), and are referred to by the applicants as the “public interest override.” 
10 Section 3 of the TAA 
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9. Nowhere in his judgment does Mr Justice Davis mention that, in addition to the 

sections of PAIA that were attacked, sections 67 and 69 of the TAA were also 

under attack. These provisions were the basis for the Minister of Finance being 

cited in the court a quo. The Minister of Finance opposed the constitutionality 

attacks on sections 67 and 69 of the TAA on the basis that (i) the media 

respondents had failed to establish the unconstitutionality of sections 67 and 69 

of the TAA; (ii) that the reading relief that they seek is incompetent; and (iii) the 

substitution order sought incompetent.11 

10. Nowhere does he deal with any of the defences provided by the Minister of 

Finance in response to the constitutional challenge of invalidity to sections 67 

and 69 of the TAA.12 

11. Mr Justice Davis further disregarded the findings of Prof Roeleveld on the 

comparable law on the taxpayer secrecy. The Minister of Finance had relied 

extensively on Prof Roeleveld’s report to demonstrate that studies in most countries 

show that protection of taxpayer’s right to privacy encourages taxpayer 

compliance.13 We will deal with this issue in detail below. 

12. Mr Justice Davis only made a cursory reference to Professor Roeleveld in 

paragraph 8.1 of the judgment when he mentioned “the research referred to by 

experts relied on by parties, on both sides of the spectrum…” when discussing 

the international treaties that South Africa is party to and the comparative 

analysis of legislation of other jurisdiction, he failed to take into account Prof 

                                            

11 Minister of Finance’s Founding Affidavit, Appeal record Vol 9, p 900, para 61 
12 Minister of Finance’s Founding Affidavit, Appeal record Vol 9, p 900, para 62 
13 Minister of Finance’s Founding Affidavit, Appeal record Vol 9, p 900, para 63 
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Roeleveld’s report which adds depth to the submissions made by SARS. We 

refer to the discussion above relating to Prof Roeleveld’s evidence.14 

13. In fact, Mr Justice Davis ignored completely the submissions made by the 

Minister of Finance both in the answering affidavit and the heads of argument 

as well as the oral submissions made on behalf of the Minister of Finance at the 

hearing of the application.15 

14. Mr Justice Davis only mentioned the Minister of Finance’s input in paragraph 

3.5 of the judgment where he stated that “lastly, the Minister of Finance claims 

that the applicants have not made out a case for the substitution of this Court’s 

decision for that of SARS”. Even then, he decided not to deal with it conclusively 

and simply made a substitution order that lacked any basis.16 

15. Mr Justice Davis laid no basis whatsoever for finding in paragraph 10.3 that the 

“reading in” of the “public interest override” provisions otherwise contained in 

section 46 of PAIA is both justified and competent. In fact, he ignored 

submissions made by both SARS and the Minister of Finance about how the 

reading in that is proposed by the applicants would not cure the alleged 

defects.17 

ISSUES THAT ENGAGE THIS COURT’S JURISDICTION 

16. Mr Justice Davis, after declaring sections 67 and 69 of the TAA unconstitutional 

under order 2, also substituted the decision of SARS with that of the court and 

                                            

14 Minister of Finance’s Founding Affidavit, Appeal record Vol 9, pp 900 – 901, para 64 
15 Minister of Finance’s Founding Affidavit, Appeal record Vol 9, p 901, para 65 
16 Minister of Finance’s Founding Affidavit, Appeal record Vol 9, p 901, para 66 
17 Minister of Finance’s Founding Affidavit, Appeal record Vol 9, p 901, para 67 
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ordered the state respondents, including the Minister of Finance to pay costs of 

the application. The Minister of Finance submits that this Honourable Court 

should grant leave to appeal orders 2, 4.2, 4.3 and 9 directly to it for the following 

reasons18:  

16.1 This application engages the jurisdiction of this Honourable Court as it 

engages a constitutional issue in the sense that the impugned orders for 

which the Minister of Finance seeks leave to appeal, were granted purely 

on the basis of declarations of constitutional invalidity made by the Court 

a quo; 

16.2 Even though the case in the court a quo related to access to former 

President Zuma’s tax records, it raises serious public interest issues. 

This was recognised by Mr Justice Davis in the court a quo when he 

stated in paragraph 5.1 of the judgment that “although the relief claimed 

by the applicants and the declarations of constitutional invalidity that they 

seek, potentially have implications of general application for all 

taxpayers…”.  

16.3 As demonstrated above, the Minister of Finance made valid and 

meritorious submissions in response to the challenge on the 

constitutionality of sections 67 and 69 of the TAA, respectively. Mr 

Justice Davis ignored all of those submissions. We respectfully submit 

that these submissions require the determination by this Honourable 

Court. 

                                            

18 Minister of Finance’s Founding Affidavit, Appeal record Vol 9, p 903 - 905, para 74 
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16.4 As matters stand, SARS is only obliged by Mr Justice Davis’ court order 

to release Mr Zuma’s tax returns to Mr Thompson. SARS is however 

under no such obligation in relation to other taxpayers. Furthermore, if 

there is no confirmation of the order of invalidity, then SARS may never 

come under such an obligation. However, the operability of Mr Justice 

Davis’ order against former President Jacob Zuma, whose justification is 

yet to be confirmed by this Honourable Court, raises serious concerns 

that engage the jurisdiction of this honourable court; 

16.5 This application is already before this Honourable Court as the media 

respondents have referred it for confirmation arising from the judgment 

and order of Mr Justice Davis; 

16.6 In relation to the costs order, We submit that there is no reason why the 

Minister of Finance should pay the costs of the application below if it 

succeeds in resisting the confirmation of the orders of invalidity.  Order 9 

is therefore appealed on that basis. 

 

THE ESSENCE OF THE MINISTER’S CASE 

17. The essence of the Minister of Finance’s case is that the confidentiality regime 

imposed by the impugned sections of the TAA meets constitutional muster, 

given that it represents a fair and proportionate balance between, on the one 

hand, of the taxpayer’s right to privacy, SARS’s duty to effectively collect on due 

taxes, and South Africa’s international law obligations; and on the other, the 

public’s right to access to information, which is only partially restricted  by the 

impugned sections. 
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18. The Minister of Finance further contends that the applicants failed in the court a 

quo to establish the case for the alleged unconstitutionality of sections 67 and 

69 of the TAA, respectively. The reading-in relief as well as the substitution order 

that they sought, and which were granted by Mr Justice Davis are therefore 

incompetent. 

19.  It is for this reason that the Minister of Finance seeks leave to appeal against 

the order of Mr Justice Davis insofar as it relates to the TAA. 

THE RELEVANT STATUTORY FRAMEWORK 

20. Section 67(3) of the TAA provides that in the event of the disclosure of SARS 

confidential information or taxpayer information contrary to this Chapter19, the 

person to whom it was so disclosed may not in any way disclose, publish or 

make it known to any other person who is not a SARS official. 

21.  The applicants took issue with section 67(3) of the TAA on the basis that it 

prohibits any person who obtains taxpayer information contrary to Chapter 6 of 

the TAA from disclosing it to anyone else. The applicants make an example of 

a journalist who unlawfully obtains taxpayer information from a whistle-blower 

that reveals serious malfeasance, who, according to section 67(3) of the TAA 

cannot publish it without breaking the law. 20 

22. It is unclear why this Honourable Court is expected to confirm the constitutional 

invalidity of the provision of the TAA that would authorize a person who 

unlawfully obtained taxpayer information of another to disclose to anyone else. 

                                            

19 Chapter 6 of the TAA 
20 Applicants’ Heads of Argument, p 8, para 21.1 
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We ask this Honourable Court to resist the urge to do so as that would not only 

be contrary to section 67(3) of the TAA but also contra bonos mores as this 

Honourable Court is prohibited from aiding and abetting the applicants or any 

other third party from committing unlawful conduct. 

23. Section 67( 4) of the TAA provides that a person who receives information under 

section 68, 69, 70 or 71, must preserve the secrecy of the information and may 

only disclose the information to another person if the disclosure is necessary to 

perform the functions specified in those sections.  

24. The applicants also took issue with this provision on the basis that it infringes 

their right of access to information. We submit that the applicants are obliged to 

demonstrate to this Honourable Court why they should be exempt from 

complying with the proviso that is set out in section 67(4), which is 

demonstrating that (i) the disclosure is necessary to perform the functions 

specified in those sections before they are allowed to disclose it others. Absent 

them complying with this proviso we submit that there is nothing constitutionally 

invalid about section 67 

25. Section 69(1) of the TAA provides that a person who is a current or former SARS 

official must preserve the secrecy of taxpayer information and may not disclose 

taxpayer information to a person who is not a SARS official.  

26. Furthermore, the prohibition in section 67(3) read with section 69(1) is 

supported by section 236 of the TAA, which provides that a person who 

contravenes the provisions of section 67 (2), (3) or (4), 68 (2), 69 (1) or (6) or 
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70(5) is guilty of an offence and, upon conviction, is subject to a fine or to 

imprisonment for a period not exceeding two years. 

THE FINDINGS OF THE COURT A QUO 

27. In summary, Mr Justice Davis’ judgment found the “blanket prohibitions” related 

to the disclosure of taxpayer information contained in section 69 of the TAA to 

be overbroad, in that they do not make provision for the public interest override 

contended for by the applicants; and therefore unjustifiability limits the right to 

access of information provided under section 32 of the Constitution. It must be 

noted that this  finding is despite the TAA recognising several exceptions to the 

TAA’s confidentially regime. We set out these exceptions in detail below.  

28. Mr Justice Davis’ judgment “remedied” this purported breach of section 32 by 

reading-in the public interest override provisions into section 69 of the TAA.21 

29. When making this finding, the Mr Justice Davis failed to properly consider and 

apply the following public policy considerations, both of which informed the 

Legislature’s decision to adopt the TAA’s confidentiality regime: 

29.1 First, the link between taxpayer confidentiality and taxpayer compliance 

which has been established by South African courts in the past; and 

29.2  Second, international best practice regarding taxpayer confidentiality. 

30. Another important feature of the high court judgment was its reliance on this 

honourable Court’s decision in Chipu.22 The High Court, however, ignored the 

                                            

21 Appeal Record, Vol 9, p837, para 10. 
22 Mail and Guardian Media Limited and Others v Chipu NO and Others 2013 (6) SA 367 (CC), paras 
13, 45 and 70; Appeal Record, Vol 9, p834 -835, para 8.11 – 8.14. 
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fact that this case is distinguishable from Chipu, because the TAA does not 

create an absolute prohibition on the disclosure of taxpayer information as 

contended by the applicants and as was the case in Chipu in relation to asylum 

seeker’s application and information contained therein. Instead, it sets out 

several exceptions to the TAA’s general position on confidentiality of taxpayer 

information. For this reason, this matter is distinguishable from Chipu and 

therefore no reliance should be placed on Chipu.23 

THE PUBLIC POLICY CONSIDERATIONS ON TAXPAYER CONFIDENTIALITY 

31. The TAA’s protection of taxpayer information gives effect to four features of tax 

collection: 

31.1  First, that confidentiality of information is critical for effective tax 

administration; 

31.2 Second, SARS’s primary duty is to collect the correct amount of tax 

through voluntary compliance, founded on the public’s trust; 

31.3 Third, SARS’ ability and statutory obligations to keep information 

confidential is an important pillar on which taxpayers’ trust is built; and 

31.4 Fourth, SARS must exercise vigilance when dealing with access to 

information, and does so solely to comply with its statutory obligations. 

32. The High Court judgment, when faced with submissions that public policy 

requires that the TAA’s confidentiality regime remains intact because it ensures 

                                            

23 Applicants’ Heads of Arguments, paras 36  - 38 
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tax compliance, found that the links between the former and the latter were 

somewhat uncertain.24 This, however, is contrary to a string of judgments 

handed down by South African and foreign Courts over the past few decades. 

33. In Wellz v Hall,25 the Court held that: 

 “it is well established law that a Court will not lightly direct an official of 

the Revenue to divulge information imparted to him by a taxpayer. One 

reason for this reluctance is found in public policy.  

The Legislature has thought it desirable to encourage full disclosure of 

their affairs by taxpayers, even by those who carry on illegal trades or 

have illegally come by amounts qualifying as gross income. This object 

might easily be defeated it was said in Greenspan v R 1944 SR 149 at 

155 6, if orders were freely made for disclosure of those communications. 

These dicta were referred to by the Appellate Division in R v Kassim 1950 

(4) SA 522 (A) at 526G, without dissent.” (Emphasis added) 

34. In Estate Dempers v Secretary for Inland Revenue26, The Appellate Division (as 

it then was) clarified the public policy considerations related to the confidentiality 

of taxpayer information. In this regard, Corbett JA held as follows: 

“In each of these statutes sec. 4 [the predecessor of the impugned sections] 

prescribes that every person employed in carrying out the provisions of the Act 

(or the Ordinance) shall preserve and aid in preserving secrecy with regard to 

all matters that may come to his knowledge in the performance of his duties and 

                                            

24 Appeal Record, Vol. 9, p833 - 836, para 8. 
25 Wellz v Hall 1996 (4) SA 1073 (C). 
26 Estate Dempers v Secretary for Inland Revenue 1977 (3) SA 410 (A) 
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shall not communicate any such matter to any person other than the tax payer 

concerned or his lawful representative, nor may he permit any person to have 

access to any records in the possession or custody of the Secretary except in 

the performance of his duties under the Act (or the Ordinance) or by order of a 

competent Court.” (Emphasis added) 

 As explained in Silver v Silver 1937 B N.P.D. 129, it is necessary for the 

purpose of administering the Act that the fullest information be available to the 

Department of Inland Revenue; and that if such information is to be obtained 

there must be some guarantee as to secrecy. For this reason the Courts do not 

readily grant orders, against the will of the taxpayer, for the disclosure of 

information falling within the terms of sec. 4.”27 (Emphasis added) 

35. In a more  recent judgement, Sackstein28, it was held that: 

“In exercising its discretion, the Court shall have regard to the aims and objects 

of the provisions viewed in the full context of the Acts. The purpose of both Acts, 

and therefore also of the secrecy provisions, is the optimum collection of the 

State's revenue. The underlying idea is that this objective will be promoted by 

the free flow of information between taxpayer and tax collector. To that end, the 

secrecy provisions are designed to afford the taxpayer the assurance that 

information conveyed by him to the Commissioner will not fall into the hands of 

other persons or government departments. (Jeeva and Others v Receiver of 

Revenue, Port Elizabeth and Others 1995 (2) SA 433 (SE) at 458E.) This 

thinking is expressed as follows in Silke on South African Income Tax 11th ed 

vol 2 at para 18.2:  

'(I)t is the function of s 4 to ensure that secrecy is rigorously maintained 

about the details of a taxpayer's affairs and so encourage him to be 

truthful in reporting those details to Inland Revenue, even if he cannot 

afford their disclosure to his personal or business associates, 

competitors or even some other departments of the Government. 

                                            

27 Estate Dempers v Secretary for Inland Revenue 1977 (3) SA 410 (A) at 420A-C. 

28 Sackstein NO v South African Revenue Service  2000 (2) SA 250 (E) at 257G-258B 
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The provisions are said to have the secondary and subsidiary purpose of 

preventing the disruption to the functioning of the revenue service which would 

result from unrestricted rights of access by all for any purpose to the records of 

the Commissioner.” (Emphasis added) 

36. These principles were recently affirmed by Mabuse J in Commissioner, South 

African Revenue Service v Public Protector & Others.29 The Constitutional Court 

refused to grant leave to appeal in respect of Mabuse J’s decision,30 which 

therefore remains good law.  

37. In Slattery v Doane Raymond Limited, Trustee of the Estate of Raymond P. 

Slattery, a Bankrupt31, The Supreme Court of Canada held that: 

“At the outset, it is worth noting that the taxation of income in Canada has been 

and is based on a self-assessment and self-reporting system. Confidentiality of 

taxpayer information has been an important part of our income tax collection 

system.” 

38.  The above is relevant in this regard , much like Canada, South Africa’s income 

tax system is also based on a self-assessment and self-reporting system. On 

that basis, the principles relating to the importance of taxpayer confidentiality to 

ensure taxpayer compliance will be as applicable to South Africa as they are to 

Canada. 

39. In Slattery, the Court explained the purpose behind the provisions relating to 

taxpayer confidentiality as follows: 

                                            

29 Commissioner, South African Revenue Service v Public Protector And Others 2020 (4) SA 133 (GP). 
30 Public Protector v Commissioner for the South African Revenue Service and Others [2020] ZACC 28. 
31 Slattery v Doane Raymond Limited, Trustee of the Estate of Raymond P. Slattery, a Bankrupt [1993] 
3 SCR 430 at 441-442. 
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“[The confidentiality provisions] Involves a balancing of competing interests: the 

privacy interest of the taxpayer with respect to his or her financial information, 

and the interest of the Minister in being allowed to disclose taxpayer information 

to the extent necessary for the effective administration and enforcement of the 

Income Tax Act and other federal statutes referred to in s. 241(4).  

Section 241 reflects the importance of ensuring respect for a taxpayer’s privacy 

interests, particularly as that interest relates to a taxpayer’s finances. Therefore, 

access to financial and related information about taxpayers is to be taken 

seriously, and such information can only be disclosed in prescribed situations. 

Only in those exceptional situations does the privacy interest give way to the 

interest of the state.  

As alluded to already, Parliament recognised that to maintain the confidentiality 

of income, tax returns and other obtained information is to encourage the 

voluntary tax reporting upon which our tax system is based. Taxpayers are 

responsible for reporting their incomes and expenses and for calculating the tax 

owed to Revenue Canada.  

By instilling confidence in taxpayers that the personal information they disclose 

will not be communicated in other contexts, Parliament encourages voluntary 

disclosure of this information. The opposite is also true: if taxpayers lack this 

confidence, they may be reluctant to disclose voluntarily all of the required 

information.”32 (Emphasis added) 

40. The Court in Slattery concluded as follows: 

                                            

32 Slattery v Doane Raymond Limited, Trustee of the Estate of Raymond P. Slattery, a Bankrupt [1993] 
3 SCR 430 at 443-444. 
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“This legislative interpretation [precluding disclosure of taxpayer information] 

accords with the necessary balancing of privacy and state interests which takes 

place in s. 241. Confidentiality of tax information is necessary in order to 

promote the privacy interests of taxpayers and the success of voluntary tax 

reporting.”33 (Emphasis added) 

41. These decisions set out the impact that the confidential treatment of taxpayer 

information has on the proper administration and functioning of the revenue 

service. This is especially the case in South Africa, which not only relies on self-

assessment and self-reporting in order to ensure the proper calculation and 

collection of income tax, but which also allows for the levying of taxes on illegally 

sourced income. This link has been clearly established by several Courts, 

including the Supreme Court of Appeal.  

42. The High Court judgment cannot simply wish away this link, as it has done. 

Neither can the applicants. Instead, the High Court should have considered the 

applicants’ challenge through the prism of this link, which is now a crystallised 

component of our law. The High Court misdirected itself when it came to the 

enquiry of whether or not the infringement of the right of access to information 

was proportionate and justifiable in terms of section 36 of the Constitution. The 

applicants are also incorrect in claiming that their right of access to information 

and freedom of expression are limited, when they have not justified why they 

should be allowed disclosure of information under sections 67(3) and 67(4) of 

the TAA. 

                                            

33 Slattery v Doane Raymond Limited, Trustee of the Estate of Raymond P. Slattery, a Bankrupt [1993] 
3 SCR 430 at 447. 
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43. Furthermore, the public policy considerations set out in the abovementioned 

judgments speak to the purpose behind the limitation of the right of access to 

information.  

44. This purpose, of course, is ensuring that SARS can serve the public interest 

through its efficient operation. 

45. In Metcash, this Honourable Court found that obtaining full and speedy 

settlement of tax debts is in the public interest.34 In Pienaar Bros, this was 

understood to mean that the fiscus plays a vital role in the public interest of 

collecting taxes for the economic well-being of the nation as a whole.35 

46. In FNB, this Honourable Court found that fiscal statutory provisions are 

indispensable for the economic well-being of the country, and therefore serve a 

legitimate governmental objective of undisputed high priority.36 

47. The public purpose behind the TAA’s confidentiality regime also appears from 

the history of TAA’s drafting process.  

48. Even before the Tax Administration Bill ("the Bill"), which was later signed into 

law as the TAA, the National Assembly's Sub Committee on Finance hearing 

took place on 13 June 2011. As for the Bill, the following was said37: 

                                            

34 Metcash Trading Limited v Commissioner for the South African Revenue Service and Another 2001 
(1) SA 1109 (CC) at para 60. 
35 Pienaar Brothers (Pty) Ltd v Commissioner for the South African Revenue Service and another 2017 
(6) SA 435 (GP) at para 35.  
36 First National Bank of SA Limited t/a Wesbank v Commissioner for the South African Revenue 
Services and Another 2002 (4) SA 768 (CC) at para 31. 
37 The history of the drafting process of the TAA is dealt with in the Minister of Finance’s answering 
affidavit in the high court, Appeal Vol 4, pp 286 - 293, paras 55 – 66  
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“The Tax Administration Bill was to be introduced later this month. Two issues 

relating to customs were dealt with in the draft Taxation Laws Second 

Amendment Bill.  

These Bills were part of a larger package that included alleviating the burden 

for the middle class, incentives to save, promoting growth and jobs, promoting 

equity and fairness, and protecting the tax base. This briefing was only the start 

of the consultative process. Adjustments based on public comment were to be 

reported in the response document in late July/August 2011.” 

49. The National Council of Province's (NCOP) Committee on Finance hearing took 

place on 30 August 2011. The Bill  was described as a preliminary step towards 

the intended rewriting of the Income Tax Act. The purpose of the Bill was 

described as follows38: 

“The Bill dealt exclusively with tax administration and was intended to address 

the shortcomings of current tax legislation and to provide for a modern tax 

administration framework. The briefing included an overview to the background 

to the Bill, the intended impact, the consultative process followed in drafting the 

Bill and the salient points under each Chapter of the proposed legislation. The 

briefing concluded with an overview of the balancing of the powers of SARS 

contained in the Bill to the rights of taxpayers.  

The Bill was intended to provide a modern framework for the administration of 

revenue collection and to address certain disparities in the existing legislation. 

The Bill was a preliminary step towards the intended rewriting of the Income 

Tax Act. The background to the Bill included the importance of effective revenue 

collection; the mandate of SARS; the rationale for tax administration legislation 

and international best practice in tax administration. The intended impact of the 

Bill was the reduction of the compliance burden on taxpayers and the 

administrative burden on SARS.  

                                            

38 Minister of Finance’s answering affidavit in the high court, Appeal Vol 4, pp 286 – 288, paras 55 and 
56  
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The intention was to strengthen the enforcement powers over tax evaders and 

to improve the service levels for compliant tax payers. The Bill was designed 

with due regard for the constitutional rights of taxpayers, balanced with the 

obligations of SARS. In drafting the Bill, the international best practice was 

considered and an extensive consultation process was undertaken. In general, 

the Bill was favourably received but the consultative process had highlighted 

additional issues requiring attention. The original draft legislation was amended, 

where appropriate, to take account of the input received. 

50. During the public consultation period, there was no discussion of confidentiality 

of taxpayer information, save for a concern raised by PricewaterhouseCoopers 

related to confidentiality between client and tax practitioner. 

51. During this public hearing there was no discussion relating to the confidentiality 

of taxpayer information.39 On day 1 of the Finance Standing Committee public 

hearings on the Bill, which took place on 16 August 2011 the concerns regarding 

confidentiality of taxpayer information related to confidentiality between client 

and tax practitioner and was addressed accordingly. Counsel for the applicants 

stated during the public hearings that the Tax Administration Bill is constitutional 

in all respects. The response [read denial] that he provided in the applicants’ 

replying affidavit in the High Court in an attempt to justify what he meant at the 

public hearing should be rejected.40 

52. The National Treasury (and SARS) did a briefing to the Standing Committee on 

Finance on 19 September 2011 on the Tax Administration Bill. In this briefing, 

SARS emphasised the fact that taxpayer confidentiality was paramount and that 

the integrity of SARS should not be compromised. It was further explained that 

                                            

39 Minister of Finance’s answering affidavit in the high court, Appeal Vol 4, p 288, para 58  
 
40   Minister of Finance’s answering affidavit in the high court, Appeal Vol 4, p 289 - 290, paras 59 - 62 



 

 

 

22 

taxpayer confidentiality was paramount and it was impossible to run a tax 

administration system without such taxpayer confidentiality, because if 

taxpayers ever believed that their information was not in credible hands and that 

it was used for any other reason, then the levels of non-compliance would 

increase.41 

53. Following all of the abovementioned engagements, the final Bill was passed. It 

contains similar provisions as are contained in sections 67 and 69 of the TAA. 

54. The applicants contend that the Minister of Finance (and the Commissioner) 

failed to establish a link between these policy objectives and the relevant 

provisions of the TAA.42 This, however, ignores: 

54.1 First, the true character of Prof Roeleveld’s evidence, which is set out in 

more detail below, and which proves a rational link between the 

impugned provisions and the policy objectives mentioned above; and  

54.2 Second, the fact that several Courts have established the existence of 

this link.  

55. The applicants, in trying to disprove the evidence of Prof Roeleveld where she 

states that “the disclosure of taxpayer information can only be disclosed to those 

legislated to receive such information”, contend that this is a truism “as 

disclosure must happen in accordance with the law.”43 This is untrue as the 

applicants challenge the constitutionality of section 67(3) of the TAA which 

                                            

41 Minister of Finance’s answering affidavit in the high court, Appeal Vol 4, p 291 - 292, para 63 
42 Applicants’ Heads of Argument, paras 49 to 54. 
43 Applicants’ Heads of Argument, para 51.3 
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prohibits disclosure of unlawfully obtained information. Should this Honourable 

Court confirm the declaration of constitutional invalidity of this provision, then 

this would amount to disclosure that is not in accordance with the law. 

56. To the extent that the applicants’ suggest that the existence of other exceptions 

to the confidentiality regime is dispositive of this link,44 then that suggestion is 

incorrect. As explained below, the exceptions currently contained in the TAA 

and across other legislation represent a manifestation of the Legislature’s policy 

position, which represents the intention of the electorate. There is good reason 

why the public interest override was not included in that list of exceptions set 

out in the TAA and the applicants have not demonstrated why it should45. 

57. The applicants further contend that the TAA’s confidentiality regime should be 

pierced to ensure that crime is not allowed to “thrive in the dark.”46 This, 

however, misses the point. The fact that South Africa has taken the decision to 

allow for unlawfully earned income to be taxable means that it is important that 

such unlawful conduct is not outed by way of publication of a person’s tax 

information. If the applicants’ approach is adopted, South Africa will run the risk 

of damaging its ability to collect tax on those unlawful income streams, as 

taxpayers will be hesitant to include such income in their tax returns. This was 

confirmed by the courts to be in order in Wellz v Hall as far back as in 1996 and 

still remains good.47 

 

                                            

44 Applicant’s Heads of Argument, paragraph 53.5 to 53.8. 
45 Applicants’ Heads of Argument, paras 53.9 and 54 
46 Applicants’ Heads of Argument, para 53.9. 
47 Wellz v Hall, discussed above 
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THE STATUTORY EXCEPTIONS TO TAXPAYER CONFIDENTIALITY 

58. The applicants contend that their challenge targets the “absolute protection of 

tax information.”48 It is for this reason that they place great reliance in Johncom 

and Chipu, respectively. However, no such absolute protection exists. The TAA 

creates several statutory exceptions to its confidentiality regime. The applicants 

acknowledge this,49 but despite this concession, continue to assert that the TAA 

creates a constitutionally impermissible iron curtain of confidentiality.  

59. The applicants’ understanding of “absolute confidentiality” relates only to the 

fact that no statutory exception has been crafted for journalists and members of 

the media.50 The applicants’ difficulty, then, is not that the TAA’s confidentiality 

regime is too opaque, generally, but rather that the TAA does not carve out an 

exception from which the applicants can benefit.  

60. The reality is this: the TAA does not provide for an absolute prohibition of 

disclosure. The TAA contains several exceptions to the general rule of 

confidentiality which were put in place by the Legislature. These provisions 

strike a balance between the need to ensure the protection of taxpayer 

information and the need to protect certain other legal requirements, such as 

criminal accountability. The fact that these exceptions do not avail themselves 

to the applicants is neither here nor there. The exceptions contained in the TAA 

are a manifestation of the Legislature’s policy positions. In a representative 

democracy, these policy decisions are reflective of the electorate’s intention, 

and should be respected as far as possible. We have already set out above why 

                                            

48 Applicants’ Heads of Argument, para 11.2. 
49 Applicants’ Heads of Argument, para19.  
50 Applicants’ Heads of Argument, para 20.  
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the public interest disclosure was not included in the list of exceptions in the 

TAA. 

61. Sections 67(5), 69(2) read with 69(5), 69(8), 70 and 71 of the TAA set out 

exceptions to prohibiting disclosure set out in sections 67 and 69 of the TAA, 

respectively. They are the following: 

61.1 Section 67(5) allows the SARS Commissioner, to protect the integrity and 

reputation of SARS as an organisation and after giving the taxpayer at 

least 24 hours' notice, to disclose taxpayer information as is needed to 

counter or rebut false allegations or information disclosed by the 

taxpayer, the taxpayer's duly authorised representative or other person 

acting under the instructions of the taxpayer and published in the media 

or in any other manner; 

61.2 Section 69(2) allows a SARS official, in performance of their duties under 

a tax Act or customs and excise legislation, including (i) to the SAPS or 

the NPA, in relation to a tax offence; (ii) as a witness in civil or criminal 

proceedings under a tax Act; or (iii) the taxpayer information necessary 

to enable a person to provide such information as may be required by 

SARS from that person; (b) under any other Act which expressly provides 

for the disclosure of the information despite the provisions in Chapter 6 

of the TAA; (c) by order of a High Court; or (d) if the information is public 

information; 

61.3 Section 69(5) prohibits the court from granting the order referred to in 

section 69(2)(c) unless it is satisfied that (i) the information cannot be 

obtained elsewhere; (ii) the primary mechanisms for procuring evidence 

under an Act or rule of court will yield or yielded no or disappointing 

results; (iii) the information is central to the case; and (iv) the information 

does not constitute biometric information; 

61.4 Section 69(8) allows the SARS Commissioner to disclose - (i) the name 

and taxpayer reference number of a taxpayer; (ii) a list of pension funds, 
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pension preservation funds, provident funds, provident preservation 

funds and retirement annuity funds; and public benefit organisations; 

approved under sections 18A and 30 of the Income Tax Act; (iii) the name 

and tax practitioner registration number of a registered tax practitioner; 

and (iv) taxpayer information in an anonymised form; 

61.5 Section 70 provides for disclosure by a senior SARS official of taxpayer 

information to various entities in some cases, including to: a commission 

of enquiry established by the President where the commission is 

authorised by law to have access to information; the Governor of the 

Reserve Bank; the Financial Services Board; and the Financial 

Intelligence Centre; and 

61.6 Section 71 provides that if so ordered by the judge, a senior SARS official 

must disclose to the National Commissioner of the SAPS or the NDPP 

information that reveals evidence; that a (non-tax) offence may have 

been committed where a sentence of more than 5 years may be imposed; 

or that may be relevant to an investigation or prosecution of the offence; 

or of an imminent and serious public safety or environmental risk. 

62. What is apparent from the above is that the Legislature, having regard to the 

public policy considerations related to the collection of taxes and the link 

between that objective and taxpayer confidentiality, has identified certain clear 

exceptions to the general rule against disclosure. For reasons set out in these 

heads of argument, the “public interest override” is correctly not one of them. 

63.  The effect of these exceptions is that that any perceived or alleged limitation of 

the right to access to information through the TAA is far less extensive, and 

therefore, the threshold for justification of the limitation is far lower.  
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INTERNATIONAL BEST PRACTICE 

64. The High Court judgment failed to adequately  consider or analyse the effect of 

the impugned provisions of the TAA against the yardstick of international best 

practice. This yardstick is set out in some detail in the report prepared by Prof 

Roeleveld,.51 The contents of this report should be incorporated into these 

submissions. 

65. In essence, Prof Roeleveld contends that there must be a legitimate balance 

struck between transparency and confidentiality, which are the two 

underpinnings which exist in all countries in regard to tax legislation. Prof 

Roeleveld describes transparency as maintaining the right to gain access to 

information held by a public administration. A government is seen to be 

transparent when information it holds is accessible. Confidentiality on the other 

hand means that the public administration does not reveal information to the 

public.52 

66. In relying on the Observatory on the Protection of Taxpayers Rights (OPTR) 

2018 report, Prof Roeleveld notes that although there have been leaks of 

confidential information held by the tax authorities, some countries have taken 

technical measures to increase protection of such data.  

67. The illegal disclosure of confidential information by tax officers is punishable in 

most of the 42 countries participating for the compilation of the 2018 report. 

Naming and shaming is noted to be a possible exception to confidentiality in 

                                            

51Prof Roeleveld’s report: Annexure AA1 to Minister of Finance’s answering affidavit in the application a 
quo; Appeal Record, Vol 4, pp 319 – 333. 
52 Minister of Finance’s answering affidavit in the application a quo; Appeal Record, Vol 4, p 273, paras 
16 - 17 
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some countries, under specific circumstances and after the administration or 

judicial decision is final. 

68. Prof Roeleveld refers to different countries that have recently undertaken 

measures to restrict access to personal data by their employees and gives 

details of how they have managed to do so, including appointing data protection 

officers in accordance with the General Data Protection Regulation (DGPR). 

69. Prof Roeleveld contends that the minimum standard for the OPTR is that 

"information supplied to the revenue authorities for tax purposes should not be 

made available to other government departments. Any exceptions should be 

explicitly stated in the law, and taxpayers should be made aware of those 

exceptions: unauthorized disclosure to other civil servants (even to other tax 

officials who are not authorized to receive the information) should be regarded 

as a breach of taxpayer confidentiality." 

70. One of the major findings by Prof Roeleveld is that the impugned prohibitions 

ensure taxpayer compliance, and are therefore justified. In this regard, Prof 

Roeleveld finds that – in accordance with the international best practice—

countries like the USA, Germany, and the United Kingdom have moved away 

from a regime of broader accessibility to one of extensive restriction on public 

access. She points out that in these countries, authorised disclosures are only 

justified under some exceptions. Yet there is still protection of taxpayer‘s right 

to confidential information.53 

                                            

53 Minister of Finance’s answering affidavit in the application a quo; Appeal Record, Vol 4, p 275, para 
23 
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71. In this regard, Prof Roeleveld explains that the USA has moved from a broad 

accessibility to individual tax return information to extensive restriction on public 

access.54 She points out that a taxpayer may waive confidentiality in respect of 

his own return. Furthermore that there is strict protection of taxpayer information 

in Germany.55 

72. Prof Roeleveld demonstrates how protection of the taxpayers’ rights to privacy 

promote taxpayer compliance.56 

73. As for the effect of disclosing sensitive commercial information of taxpayers, 

Prof Roeleveld points out that since the tax return information contains details 

beside income—such as employment status, medical information/disability 

status, liabilities, personal belongings, and donations to charities—the 

taxpayer‘s right to confidentiality of their personal information (privacy rules) 

should outweigh the public‘s right to information as evidenced by sections 67 

and 69 of the TAA.57 

74. Prof Roeleveld states that in order to give effect to these privacy rules, certain 

countries often use the anonymisation of rulings and judgments to protect the 

taxpayer‘s privacy, while allowing the judiciary to be transparent and the 

taxpayers to know the court‘s criteria for relevant tax cases in advance.58 

                                            

54 Minister of Finance’s answering affidavit in the application a quo; Appeal Record, Vol 4, pp 275 - 276, 
para 23 
55 Minister of Finance’s answering affidavit in the application a quo; Appeal Record, Vol 4, pp 276 - 277, 
para 24 
56 Minister of Finance’s answering affidavit in the application a quo; Appeal Record, Vol 4, pp 277 - 278, 
para 25 - 29 
57 Minister of Finance’s answering affidavit in the application a quo; Appeal Record, Vol 4, p 279, para 
29 - 30 
58 Minister of Finance’s answering affidavit in the application a quo; Appeal Record, Vol 4, p 279, para 
31 
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75. As to the impact that disclosure will have on international information exchange 

agreements between SARS and other countries, Prof Roeleveld states that 

South Africa would be ill-advised to take steps in breach of the confidentiality 

rules set out as minimum standards for the exchange of information. This is 

because South Africa needs to ensure it continues to pass the progress reviews 

attached to association.59 

76. According to Prof Roeleveld, South Africa is part of the G20 and the Global 

Forum on Transparency and Exchange of Information (158 members at end of 

2019) and has signed up to the Convention to Mutual Administrative Assistance 

in Tax Matters. The full name is the Multinational Convention on Mutual 

Administrative Assistance in Tax Matters. We are advised that there are 

presently 161 members who are signatories to the Multinational Convention on 

Mutual Administrative Assistance in Tax Matters. 

77. Prof Roeleveld deals in detail with how the countries who are members of the 

OECD and who are signatories to various other international treaties have 

conducted themselves as far as information exchange is concerned. She points 

out, however, that South Africa is not a member of the OECD but has an 

enhanced status. It appears that this position is not limited only to the OECD 

member countries as the Global Forum on Transparency and Exchange of 

Information has 161 members (which includes both OECD and non-OECD 

member countries). 

                                            

59 Minister of Finance’s answering affidavit in the application a quo; Appeal Record, Vol 4, p 281, para 
35 
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78. Prof Roeleveld states that South Africa's exchanges (providing information to 

partner jurisdictions) increased from 57 in 2017 to 63 in 2019. In total 94 

jurisdictions participated in the automatic exchange of information. The report 

(at page 2) also notes that the Automatic Exchange of Information (AEOI) 

standard contributed to the international community recouping over EUR 100 

billion in additional revenue (Tax, penalties and interest). South Africa would be 

ill advised to take steps in breach of the confidentiality rules set out as minimum 

standards for the exchange of information. South Africa has passed a first 

review but needs to ensure they pass the second progress review due in 2021.60 

79. Prof Roeleveld further contends that while there are several confidentiality 

procedures that are taken very seriously in the process of exchange of 

information between tax authorities suffers from one serious flaw, that being 

(and specifically in the context of exchange by request), that the taxpayers are 

not informed about an exchange. Particularly, the taxpayer has no opportunity 

to confirm that the information about them is correct or that it may contain secret 

commercial information.  

80. According to Prof Roeleveld, the OPTR advocates that as a minimum standard 

the requesting state should notify the taxpayer of cross-border requests for 

information unless it has specific grounds that this would prejudice the process 

of investigation. The requested state should also inform the taxpayer unless the 

requesting state specifically requests this not to be done for the same reasons.61 

                                            

60 Minister of Finance’s answering affidavit in the application a quo; Appeal Record, Vol 4, p 280 -281, 
para 32 - 35 
61 Minister of Finance’s answering affidavit in the application a quo; Appeal Record, Vol 4, p 281, para 
36 
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81. In light of the abovementioned findings of Prof Roeleveld, the applicants are 

therefore incorrect in stating that the relief that they sought in the high court and 

which was granted by Mr Justice Davis would not result in South Africa violating 

its international agreements.62 

82. The applicants contend that today, in Sweden, a person’s total income in his tax 

return is public information.63 This, however, is not the case. 

83. In fact, Prof Roeleveld corrects the misconception that Sweden freely discloses 

taxpayer information.64 In this regard, she refers to Hambre,65 who states that:  

“Access to information in the return is protected through secrecy rules in PAISA 

chapter 27. The total of earned income or capital income is public because it 

occurs in a decision, but the source (or sources) and any deductions remain 

secret because that is ‗information‘. 22 Public access is placed above secrecy 

in Sweden but nevertheless the personal or economic circumstances of 

individuals are protected and detailed in chapter 27 of PAISA ―secrecy for the 

protection of individuals in activities concerning tax, customs duty, etc.‖ What is 

worth noting is the amount of detail and guidance in the legislation to ensure 

conflicts do not occur. Secret information is subject to time limits, from 2 to 70 

years, depending on the risk of damage.” 

84. The applicants‘ reliance on Sweden and the alleged openness of its legislation 

in allowing taxpayer information to be accessible to third parties in contention of 

their ―public interest override‖ is misplaced and therefore should be rejected 

as it has no basis. They contend that the documents that they seek in this 

                                            

62 Applicant’s Heads of Argument, para 64 – 68  
63 Applicant’s Heads of Argument, para 53.2. 
64 Prof Roelvedeld’s Report, Appeal Record Vol 4, p 325; Minister of Finance’s Answering Affidavit in 
the High Court, Appeal Record Vol 4, p 274, para 22 
 
65 Prof Roelvedeld’s Report, Appeal Record Vol 4, p 325; Minister of Finance’s Answering Affidavit in 
the High Court, Appeal Record Vol 4, p 274, para 22 
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application in relation to former President Zuma are the documents that are 

already made public in Sweden and that has not significantly undermined 

taxpayer compliance.66 This is blatantly incorrect, for the reasons set out above. 

THE DECISION IN CHIPU AND THE RIGHT TO PRIVACY 

85. Mr Justice Davis’ judgment, referencing the Chipu judgment, held as follows67: 

“[8.11] I find it instructive that the Constitutional Court has already in different 

contexts struck down prohibitions relating to provisions of a sensitive nature or 

where privacy rights were involved. In Mail & Guardian Media Ltd and Others v 

Chipu NO and Others 2013 (6) SA 367 (CC) (2013 (11) BCLR 1259; [2013] 

ZACC 32) the absolute confidentiality surrounding applications for asylum was 

struck down. There the court held as follows per Zondo J:  

'[92] I cannot see why the integrity of the asylum system and the safety 

of the asylum applicants and their families and friends would be 

threatened by the publication of information in an asylum application that 

would not tend to disclose the identities of the asylum applicant, his 

family and friends. . . . 

 [93] . . . In my view absolute confidentiality is not essential [to achieve 

the object of the Refugees Act 130 of 1998]. . . .'  

[8.12] The above decision also referred to the Constitutional Court's earlier 

decision in Johncom Media Investments Ltd v M and Others 2009 (4) SA 7 (CC) 

(2009 (8) BCLR 751; [2009] ZACC 5) whereby the absolute prohibition against 

publication of details of a divorce action was struck down.  

                                            

66 Minister of Finance’s Replying Affidavit, paras 54 – 55.  
67 Mr Justice Davis’ judgment, Appeal Record Vol 9, pp 835 – 836  
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[8.13] In similar fashion as in the abovementioned two cases where 

international comparisons were made with reference to various other 

jurisdictions, SARS also conducted such an exercise in the present matter. 

References were made to the countries mentioned in [7.3] above. Significantly, 

in my view, references were not to the same extent made to jurisdictions where 

a contrary view to that of Sars was held.  

[8.14] In weighing up the limit imposed by the absolute taxpayer secrecy on the 

rights to freedom of speech and access to information, when the exercise of 

those rights is in the public interest, against the contentions raised by Sars, I 

find the following observation by Cora Hoexter in Administrative Law in South 

Africa 2 ed at 98 (albeit in a slightly different context) to be apposite: 'The claim 

[is] that free access to official (state held) information is a prerequisite for public 

accountability and an essential feature for participatory democracy.' 

When this principle is then juxtapositioned [sp] with the right to taxpayer 

confidentiality or personal privacy of those in whose affairs the public has a 

legitimate interest (such as members of the executive), I find that the limitations 

on the access to information are not justified. The corollary is that I find that the 

public interest override encroachment or limitation of taxpayer confidentiality is, 

on the other hand, justified.”68 

86. The High Court, however, erred in comparing the judgment in Chipu (and 

Johncom) with the present application. This is because those judgments dealt 

with instances where the Constitutional Court has struck down absolute 

prohibitions based on the right to privacy, and not partial prohibitions, as is the 

case under the TAA. This is because the TAA already contains numerous 

exceptions, which are fully set out above. The only problem that the applicants 

have against those exceptions is that they do not serve their ends and that is 

                                            

68 Appeal Record, Vol 9, p835. 
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why they sought that public interest override be added to the list of exceptions. 

In this regard, the decisions in Chipu and Johncom are distinguishable.  

87. Despite this, the taxpayer’s right to privacy is at issue. That is because, as set 

out above, the information that a taxpayer supplies to SARS can contain several 

intimate details, relating to employment, disability, healthcare benefits that 

should be excluded from taxation, thereby disclosing confidential health 

information of the relevant taxpayer and everything in between. 

88. In this regard, section 14 of the Constitution guarantees the right to privacy. At 

its core the right to privacy entails the right to be left alone.69  

89. In Bernstein, Ackermann J held that as follows: 

“A very high level of protection is given to the individual’s intimate personal sphere of 

life and the maintenance of its basic preconditions and there is a final untouchable 

sphere of human freedom that is beyond interference from any public authority”.70 In 

Gaertner the apex court added “the right to privacy embraces the right to be free from 

intrusions and interference by the state and others in one’s personal life.”71 

 

90. Applied in the present case, the right to privacy protects a taxpayer – who hands 

over intimate and private information to SARS under threat of criminal sanction 

– from having that information supplied to third party requesters by SARS.  

91. By its nature, taxpayer information attracts an expectation of a high degree of 

privacy. This is because the information contained on one’s tax submissions 

include details related to one’s “inner sanctum”, and should therefore – as far 

                                            

69 Minister of Justice v Prince 2018 (6) SA 393 (CC) at para 45. 
70 Bernstein v Bester 1996 (2) SA 751 (CC) at para 77. 
71 Gaertner v Minister of Finance 2014 (1) SA 442 (CC) at para 47. 
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as possible – be shielded from erosion by conflicting rights of the community, 

including the public interest.  

92. The applicants further contend that taxpayer information does not attract an 

intense aspect of the right to privacy, as the contents of these returns (i.e. 

income earned and capital gains realised) are the result of transactions with 

other people, conducted in the commercial sphere.72 This, however, loses sight 

of the fact – placed beyond doubt by Prof Roeleveld –that taxpayer records 

include private matters such as employment status, medical 

information/disability status, liabilities, personal belongings, and donations to 

charities.  

93. Contrary to the applicants’ assertions, this category of information falls within 

the “inner sanctum” referred to by this Court in Bernstein and therefore ought to 

be protected from disclosure by SARS to third parties.  

94. The right to privacy is a constitutionally entrenched legal interest, and should be 

appropriately considered when determining whether or not a new exception to 

should be carved out the TAA’s confidentiality regime. 

THE IMPUGNED SECTIONS STRIKE AN APPROPRIATE BALANCE 

95. As demonstrated above, the impugned sections strike an appropriate balance 

between the right to access to information, the taxpayer’ right to privacy, and 

the legitimate government objective of fiscal efficiency. This is because: 

                                            

72 Applicant’s Heads of Argument, para 47. 
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95.1 The right to access to information is only partially restricted by the 

impugned sections, because the TAA contains several exceptions to the 

principle of taxpayer confidentiality; 

95.2 The existence of these exceptions reveal that the Legislature did not 

simply impose a blanket or absolute prohibition on the disclosure of 

taxpayer information, but determined the least restrictive means 

available to ensure tax compliance by way of the non-disclosure 

requirements. These exceptions were seriously considered prior to being 

included as subsections under section 69 of the TAA. It is no mistake that 

the ”public interest override” is not one of those exceptions; 

95.3 The taxpayer’s right to privacy is protected through the machinery of the 

impugned sections, given that the impugned provisions ensure that some 

of the taxpayer’s most intimate details, such as employment status, 

medical information, disability status, liabilities, personal belongings, 

donations to charities, and potential criminal activity can be discerned 

from the information handed to SARS by the taxpayer.  

95.4 It is therefore incorrect that a lot of the information that is in the tax return 

is mostly in the public domain and mainly relates to commercial 

transactions entered into by the taxpayer73 and therefore does not 

require strict protection from disclosure to third parties;74  

                                            

73 Applicants’ Heads of Argument, para 47 
74 Applicants’ Heads of Argument, pare 47 
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95.5 In the context of a system of self-declaration of income tax, in which even 

unlawfully earned income is taxable, SARS’s ability to efficiently calculate 

and collect tax debts  is heavily dependent on the existence of a 

confidentiality regime, which fosters a relationship of trust between SARS 

and the taxpayer. The applicants have not provided an answer on why 

this information ought to be disclosed under the alleged public interest 

override; and 

95.6 The current TAA confidentiality regime, which is in place, tracks 

international best practice, and therefore maintaining this regime ensures 

that South Africa can comply with its obligations under various 

international agreements, including Double Taxation Agreements and 

other international treaties; and 

96. On balance, and upon consideration of section 36(1) of the Constitution, it is 

apparent that even if the impugned sections limit the right to access of 

information, then the impugned sections constitute a justifiable limitation of that 

right, and therefore meets constitutional muster. Further arguments will be 

presented at the hearing of this application. 

THE APPROPRIATE REMEDY 

THE READING-IN RELIEF 

97. In C v Department of Health and Social Development,75 this Honourable Court 

dealt with a Court’sreading-in powers. It held that this remedial intervention 

should be understood as an attempt to enter into a deliberative constitutional 
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dialogue with the legislature -- that when reading in can provide an effective 

remedy, it will generally be preferable to a bald declaration of invalidity and to a 

suspensive order, coupled with interim relief.  

98. This Honourable Court further held that a final order of reading-in does not give 

the judiciary the ultimate word on pronouncing on the law. Instead, it initiates a 

conversation between the Legislature and the courts. This is because 

Parliament‘s legislative power to amend the remedy continues to subsist 

beyond the granting of the relief and may be exercised within constitutionally 

permissible limits at any future time. 

99. The applicants’ chosen remedy was a reading-in of the public interest override 

provisions into sections 67 and 69 of the TAA. Mr Justice Davis’ judgment 

granted this remedy, on the basis that it will remedy the alleged 

unconstitutionality of the impugned sections pending the final correction of the 

TAA by the Legislature.76 

100. Mr Justice Davis’ judgment ultimately ordered as follows: 

100.1 Section 69(2) of the TAA is to be read as if it contained an extra 

subsection (bA) after existing subsection (b)‘ which provides as follows: 

“(bA) where access has been granted for the disclosure of the information in 

terms of the Promotion of Access to Information Act; and 

100.2 Section 67(4) of the TAA is to be read as if the following phrase appeared 

right before the full stop. 

                                            

76 Mr Justice Davis’ appeal; Appeal Record, Volume 9, p837, para 10.3. 
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“unless the information has been received in terms of the Promotion of Access 

to Information Act”  

 

101. The applicants’ contention, which appears to have been upheld by Mr Justice 

Davis judgment, is that the reading-in relief leaves the taxpayer confidentiality 

regime untouched. This, as the argument goes, is because of the two 

requirements contained in the public interest override provisions, being either, 

(i) substantial non-compliance with the law or (ii) that the public interest in 

disclosure outweighs the harm of disclosure. The applicants also contended 

these requirements are unlikely to be met for most non-compliant taxpayers; 

and that they will likely only be met for certain public figures, such as politicians 

and prominent businesspeople, who have substantially contravened the law.77 

102. According to the applicants, only public figures – particularly senior public 

officials—might lose some confidentiality, as only taxpayer information that 

would reveal substantial illegality or for which the public interest in disclosure 

outweighs the harm of disclosure could be released in terms of the public 

interest override provisions. Law-abiding taxpayers (and even non-compliant 

taxpayers for which disclosure would not be in the public interest or who have 

not substantially broken the law) would not lose any protection.78 

103. This would have offered cold comfort if it were true. But it is not. The relief that 

the applicants sought in the notice of motion in the high court  and which they 

were awarded in Mr Justice Davis judgment is not ring-fenced to public officials. 

It declared the impugned provisions unconstitutional and read in public interest, 

                                            

77 Applicants’ Heads of Argument, para 56.2 
78 Applicants’ Heads of Argument, para 56.2 
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framed broadly, as a new exception to the TAA’s confidentiality regime. There 

is therefore nothing that prevents the applicants from going after any other 

person whom they deem to be of interest to them, for whatever flimsy reasons, 

including celebrities, sports stars, influencers or any other ordinary Joe Soap 

that they find to be of interest to them. 

104. The public interest override exception which was introduced into the TAA in the 

judgment of Mr Justice Davis does not stipulate what is or not “in the public 

interest”, or when this public interest will outweigh the harm attached to 

disclosure. The provisions, then, are dangerously overboard, as the applicants 

– as well as any other third party requester—can decide on a whim whose tax 

records they seek, and cloak their request for those tax records under the vague 

umbrella of public interest. Once SARS has released this confidential 

information to the requesting third parties, then SARS loses control of what can 

be done to that information. Thus, the very harm that the TAA seeks to protect 

in disclosure of the taxpayer information, except in limited instances referred to 

in the exceptions, and the publication of such information will now become an 

weapon in the hands of the applicants, as well as other third parties. This should 

not be allowed. 

105. More inappropriately, this weapon would have been given to these third party 

requesters by this Court, in complete contradiction to the explicit, well-grounded 

exceptions listed in the TAA, which were included by the Legislature after a 

rigorous interrogation. Simply, the reading-in proposed by the applicants, which 

was upheld in Mr Justice Davis’ judgment, does not initiate a conversation 

between the Legislature and the Courts as was required by this Honourable 

Court in C v Department of Health and Social Development. Instead, it amounts 
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to the High Court having made a final, instructive pronouncement on when 

taxpayer information should be disclosed. This is impermissible.    

106. Should this Court confirm Mr Justice Davis’ declaration that the impugned 

sections are unconstitutional, then we submit that it should craft this relief along 

the lines of 3 of Mr Justice Davis’ judgment and suspend that declaration of 

invalidity for a period of 24-months to enable the Legislature to rectify those 

sections.  

107. In Joubert Galpin Searle79 the Court held that when determining whether it is just 

and equitable to grant relief “such as a suspension of an order of invalidity for a 

period . . . a court must consider not only the interests of the parties, but also 

the public interest.” 

108. In Khumalo,80 the Constitutional Court held that: 

“Under the Constitution, however, the requirement to consider the 

consequences of declaring the decision unlawful is mediated by a court's 

remedial powers to grant a just and equitable order in terms of s 172(1)(b) 

of the Constitution. A court has greater powers under the Constitution to 

regulate any possible unjust consequences by granting an appropriate 

order. While a court must declare conduct that it finds to be unconstitutional 

and invalid, it need not set the conduct aside.” 

109. A just and equitable remedy would be the dismissal of the confirmation 

application. If this honourable Court is so inclined to grant it then just and 

equitable remedy would be the suspension of invalidity for 24 months to allow 

                                            

79  Joubert Galpin Searle Inc v RAF 2014 (4) SA 148 (ECP) at para 98. 
80  Khumalo and Another v MEC for Education, KwaZulu-Natal 2014 (5) SA 579 (CC) at para 53. 
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Parliament to consider an appropriate amendment to the TAA, as well as 

engage in all the necessary processes to bring about such an amendment. 

SUBSTITUTION 

110. While unrelated to the issue of constitutionality, Mr Justice Davis’ judgment 

made the following finding on whether SARS should disclose to the applicant 

the second respondent’s private taxpayer information: 

“[10.5] Ad [3.5] Having regard to the nature of the case and the legal and 

constitutional questions involved, I am of the view that this is an appropriate 

case where a substitution of the decision of SARS to refuse access to 

information should be made.  

SARS was bound by the statutory prohibitions and, once those had been found to be 

unconstitutional, the remainder of the elements of the public override provisions has been 

demonstrated with sufficient particularity that the case and the novelty thereof constitute an 

'exceptional case' as contemplated in s 8(1)(c)(ii)(aa) of PAIA.” 

111.  An order for substitution is incompetent here, and is contrary to the string of 

case law that has been developed on this issue. 

112. The courts have expressed strong views regarding the undesirability of 

substitution of the decision of the decision maker with the decision of the court. 

The general rule is that the court will not substitute its own decision for that of 

the decision-maker. Instead, it will remit the matter to the administrator, together 

with an instruction to decide the matter again or other appropriate directions. 



 

 

 

44 

This is based on the courts‘ reluctance to usurp decision-making powers that 

the legislature has delegated to the administrator.81 

113. In Bato Star Fishing,82 this honourable Court held as follows:  

[48] In treating the decisions of administrative agencies with the appropriate 

respect, a Court is recognising the proper role of the Executive within the 

Constitution. In doing so a Court should be careful not to attribute to itself 

superior wisdom in relation to matters entrusted to other branches of 

government. A Court should thus give due weight to findings of fact and policy 

decisions made by those with special expertise and experience in the field. The 

extent to which a Court should give weight to these considerations will depend 

upon the character of the decision itself, as well as on the identity of the 

decision-maker. A decision that requires an equilibrium to be struck between a 

range of competing interests or considerations and which is to be taken by a 

person or institution with specific expertise in that area must be shown respect 

by the Courts. Often a power will identify a goal to be achieved, but will not 

dictate which route should be followed to achieve that goal. In such 

circumstances a Court should pay due respect to the route selected by the 

decision-maker. This does not mean, however, that where the decision is one 

which will not reasonably result in the achievement of the goal, or which is not 

reasonably supported on the facts or not reasonable in the light of the reasons 

given for it, a Court may not review that decision. A Court should not rubber-

stamp an unreasonable decision simply because of the complexity of the 

decision or the identity of the decision-maker. (Underlining added)  

114. In Legal Aid Board,83 the court held that: 

 “courts should be slow to attribute superior wisdom to themselves in respect of 

matters entrusted to other branches of government”. 

                                            

81 Johannesburg City Council v Administrator, Transvaal 1969 (2) SA 72 (T) at 76 D – E. 
82 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Others 2004 (4) SA 490 (CC) at 
para 48 
83 Legal Aid Board v S and Others [2011] 1 All SA 578 (SCA) at para 45. 
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115. In Trencon,84 an organ of state had not awarded the bid to the highest-scoring 

bidder because of a material error of law. The remedy sought was substitution 

of the decision of the organ of state with a court order awarding the contract to 

the bidder who scored the highest number of points. The Constitutional Court 

held that even where there are exceptional circumstances, it must be convinced 

that an order of substitution is just and equitable in the circumstances.  

116. The test for substitution begins with an enquiry into whether the court is in as 

good a position as the administrator to make the decision. If the answer is 

affirmative, it must consider whether the decision is a foregone conclusion.85 

Other relevant factors include delay, which would cause unjustifiable prejudice; 

bias and incompetence.86 

117. The applicants have failed the Trencon test.  

118. The applicants have failed to explain and justify the substitution of the SARS 

refusals of its PAIA request with that of the court granting them access to former 

President Zuma’s tax records. An order for substitution, therefore, is not in line 

with the cases discussed above and is therefore incompetent. 

CONCLUSION 

119. The impugned sections of the TAA, which creates a confidentiality regime 

related to the disclosure of taxpayer information, does not unjustifiably limit the 

right to access of information as contained under section 32 of the Constitution. 

                                            

84 Trencon Construction (Pty) Ltd v Industrial Development Corporation of South Africa and Another 
2015 (5) SA 245 (CC). 
85 Trencon Construction (Pty) Ltd v Industrial Development Corporation of South Africa and Another 
2015 (5) SA 245 (CC) at paras 34 – 55. 
86 Trencon Construction (Pty) Ltd v Industrial Development Corporation of South Africa and Another 
2015 (5) SA 245 (CC) at para 98. 
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120. The impugned sections of the TAA do not impose an absolute prohibition on 

disclosure, and on account of that partial restriction of right to access of 

information, does not require an overly compelling justification. 

121. The impugned sections of the TAA serve to protect the taxpayer’s right to 

privacy, as well as to ensure that SARS is able to effectively perform its statutory 

functions, and that South Africa aligns with certain of its international law 

obligations. All of these are valuable legal goods that favour the upholding of 

the impugned sections. 

122. Should this Honourable Court find that the impugned sections do unjustifiably 

limit the right to access of information, then we submit, this Honourable Court 

should not grant the reading-in remedy proposed by the applicant, and should 

instead declare the impugned sections unlawful, and suspend that declaration 

for 24 months, in the interests of justice.  
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INTRODUCTION 

1 The question in this case is whether the balance struck by parliament in the 

Tax Administration Act 28 of 2011 (“the TAA”) and the Promotion of Access 

to Information Act 2 of 2000 (“PAIA”), between the rights in sections 14, 16, 

and 32 of the Constitution, is one that was available to a parliament of an 

open and democratic society based on human dignity, equality and freedom.  

If the answer is yes, then this court should not confirm the court a quo’s order.  

If the answer is no, then this court should affirm the order of constitutional 

invalidity and determine an appropriate remedy.   

2 Mr Thompson and his employer, Arena Holdings, wanted access to Mr Jacob 

Zuma’s tax information to publish it.1  Their request for the information under 

PAIA failed.  Now they say that sections 35 and 46 of PAIA and sections 67 

and 69 of the TAA are unconstitutional.  They go further, they invite the court 

to read words into the TAA.  They also want to set aside the decisions 

refusing them access to Mr Zuma’s “individual tax returns” for the “tax years” 

2010 to 2018.  Finally, they want a court order directing SARS to furnish the 

first and third applicants with Mr Zuma’s “individual tax returns” for the “tax 

years” 2010 to 2018.  The High Court agreed with them on everything, 

including the disclosure of Mr Zuma’s tax returns within ten days of its order,2 

even though the basis for that order depended on the confirmation of the 

 
1  Vol 1 Thompson para 19 page 11 
2  Vol 9 Judgment, order 7, p 840 
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invalidation of the impugned sections in the two acts.  This impermissible 

order prompted an application for leave to appeal it.3    

3 The applicants’ case is unfounded.  The regime created by the TAA and PAIA 

carefully balances the right to privacy and the right to access to information.  

It does so in a way that permits optimum revenue-collection.  The regime was 

established after extensive consultation and careful consideration of other tax 

regimes around the world.4  The system is rational and the provisions under 

attack are constitutional.  On the other hand, if the applicants succeed in this 

application, South Africa would be in immediate breach of its international 

treaty obligations, and SARS’ ability to collect revenue would be severely 

prejudiced.  

4 The applicants present their case as if it was solely about access by 

journalists to tax information of public figures (a concept that has no 

definition).  In fact, however, the relief sought and granted by the court below 

goes much further than that.  Everyone’s tax information will be disclosed to 

any requester, provided the requester is able to bring herself within the “public 

interest override” in section 46 of PAIA.  It is therefore not a true reflection of 

the applicants’ case to say, as they suggest many times in their submissions, 

that the case is primarily about journalistic access to tax information of public 

figures.  It is about any requester’s access to tax information.  

 
3  Vol 9 NoM para 1 p 859 
4  Vol 6 Tomasek paras 8 to 13.10 pp 543 to 551 
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5 The applicants have selected four provisions of the TAA and PAIA.  They say 

that these provisions are unconstitutional because they impose what is 

rhetorically but inaccurately called a “blanket prohibition” on access to 

taxpayer information.  It is therefore necessary to look closely at the structure 

of these two Acts and to examine how they work.   

TAXPAYER SECRECY UNDER THE TAA 

The duty of full disclosure 

6 The TAA imposes a wide and comprehensive duty on all taxpayers to make 

full and frank disclosure of all their income and its sources.  The duty is not 

only wide-ranging but is also underpinned by serious civil and criminal 

penalties for breach.  

7 Section 25(2) obliges taxpayers to submit “full and true” tax returns.  Anybody 

who fails to do so commits a criminal offence under section 234(d).  

8 Sections 40 to 66 confer wide-ranging information-gathering powers on 

SARS including, 

- powers of inspection in section 45; 

- powers of subpoena in sections 46 to 49; 

- powers of interrogation in sections 50 to 58; and 

- powers of search and seizure in sections 59 to 66. 

Anybody who fails to co-operate with SARS in its exercise of these powers 

commits a criminal offence under section 234(h).  
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9 Sections 200 to 205 provide for SARS and taxpayers to compromise their tax 

debts.  Section 205 makes every compromise dependent on the taxpayer’s 

full and true disclosure of all the material facts.  

10 Sections 227 to 231 provide for taxpayers to make voluntary disclosure of 

their own transgressions.  The procedure allows SARS to compromise the 

taxpayers’ exposure to civil and criminal liability.  But it may terminate any 

voluntary disclosure agreement if it discovers that the taxpayer failed to 

disclose material information.  

11 Another crucial and drastic feature of these powers is that sections 57 and 

72 deprive taxpayers of their privilege against self-incrimination.  All 

taxpayers are obliged to make full disclosure to SARS even if their answers 

incriminate them by implicating them in criminal conduct.  Taxpayers are 

accordingly not only encouraged, but are indeed obliged, to make full 

disclosure of their own criminal conduct. 

The secrecy provisions 

12 In return for their full and frank disclosure, SARS promises to keep taxpayers’ 

secrets.  The following provisions are designed to make sure that taxpayers’ 

secrets are preserved.  

13 Section 67(1)(b) defines “taxpayer information” to mean “any information 

provided by a taxpayer or obtained by SARS in respect of the taxpayer, 

including biometric information”. 
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14 Section 69(1) provides that all current and former SARS officials “must 

preserve the secrecy of taxpayer information and may not disclose taxpayer 

information to a person who is not a SARS official”. 

15 Section 67(3) supplements that prohibition by providing that, if any taxpayer 

information is unlawfully leaked, the person to whom it was leaked “may not 

in any manner disclose, publish or make it known to any other person who is 

not a SARS official”. 

The circumscribed exceptions  

16 The secrecy provisions are not absolute.  They are subject to narrowly 

circumscribed and tightly controlled exceptions.  The main exceptions are the 

following. 

17 Section 69(2)(c) allows disclosure under a High Court order.  Sections 69(3) 

to (5) restrict and regulate this exception.  Section 69(5) provides that the 

court may only grant a disclosure order if the information “is central to the 

case” and cannot be obtained elsewhere.  Even then, the court exercises 

strict and narrow discretion to grant disclosure and may impose its own 

secrecy provisions to contain the disclosure of the information.5 

18 Section 67(5) allows the Commissioner to disclose taxpayer information “in 

self defence” but only if the taxpayer has, by his misconduct, forfeited the 

right to secrecy: 

 
5  Jeeva v Receiver of Revenue, Port Elizabeth 1995 (2) SA 433 (SE); Welz v Hall 1996 (4) SA 

1073 (C) 
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18.1 This section is only triggered if a taxpayer, or somebody acting on his 

behalf, discloses false allegations or information.  

18.2 The Commissioner may then disclose information about the taxpayer 

concerned but only, 

- after giving the taxpayer at least 24 hours’ notice; and 

- to the extent necessary to counter or rebut the taxpayer’s 

false allegations or information.  

19 Section 70 provides for the disclosure of taxpayer information to other state 

agencies but only for purposes of the performance of their functions.  Section 

70(5) provides that the information may only be disclosed to the extent that it 

is necessary for purposes of the performance of the functions of the state 

agencies concerned and is relevant and proportionate to the purpose for 

which the disclosure is made. 

20 Section 71 provides for the disclosure of taxpayer information to the South 

African Police Service or the National Director of Public Prosecutions, but 

only under strictly controlled conditions.  The disclosure may only be made if 

it is authorised by an order of a judge in chambers.  

The prohibition of secondary disclosure 

21 Section 67(4) provides that anybody who receives taxpayer information under 

any of these exceptions in terms of sections 68 to 71 “must preserve the 

secrecy of the information and may only disclose the information to another 

person if the disclosure is necessary to perform the functions specified in 

those functions”. 



7 
 

 
 

22 Any breach of this prohibition is a criminal offence under section 236.  

Conclusion 

23 The relief sought by the applicants (and granted without adequate reasons 

by the court below) cuts across these carefully circumscribed disclosure 

provisions.  It renders obsolete all the strict conditions of disclosure for which 

they provide, without any challenge to the constitutionality of these 

provisions.  This exposes the applicants’ simplistic approach to carefully 

considered legislation.  In their one-eyed focus on PAIA, the applicants have 

simply ignored the nullifying impact of their relief on the TAA.   

24 By contrast, the scheme of the TAA makes it clear that it strikes a bargain 

between SARS and the taxpayers.  In return for their full and frank disclosure, 

SARS promises to keep their secrets.  The Commissioner of SARS, Mr 

Kieswetter, puts it as follows: 

“The guarantee of confidentiality is what the taxpayer gets in return 
for the compulsion to provide full information to SARS. Without this 
statutory guarantee of confidentiality, the expectation that the 
taxpayer will be candid and accurate with SARS diminishes. This 
compact, written into law, between a tax authority and the public is 
the foundation of the tax system, without which the tax administration 
cannot properly function.”6 

25 This policy has long been recognised by our courts.  In Silver v Silver 1937 

NPD 129 pp 134-135, the court said: 

“In the case of income tax returns, and matters in connection 
therewith, there is definite statutory provision that these documents 
should be regarded as secret, though the last words of the sub-
section quoted seem to imply that the Court has a discretion in the 
matter. The reason why the statute requires these income tax 
returns, and all information obtained by officials of the Revenue 

 
6  Vol 6 Kieswetter para 33 pp 503-504 
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Department in connection with them, to be kept secret is apparent. 
For the purpose of the administration of the Income Tax Act, it is 
necessary that the fullest information should be available to the 
Department of Inland Revenue. If that information is to be obtained, 
there must be some guarantee as to secrecy. It is obvious that if 
Courts were to be in the habit of making orders requiring such 
information to be disclosed in suits between private individuals, there 
could be no guarantee at all as to secrecy, and the difficulties of the 
Department of Inland Revenue would be greatly increased. On 
grounds of public policy the Department should be enabled to carry 
out its duty without being hampered, and if I were to make the order 
for disclosure of the information and documents asked for in this 
case, I should certainly be hampering the Department in carrying out 
its duties.” 

TAXPAYER SECRECY UNDER PAIA 

26 The starting point is section 11(1) of PAIA which establishes the general rule 

that anyone is entitled to access to the records of public bodies. 

27 Section 12, however, excludes records of some public bodies and officials 

from this general rule altogether, or, more accurately, from the application of 

the PAIA as a whole.  They are the records of Cabinet, its committees, the 

records courts and judicial officers, members of parliament and members of 

the provincial legislatures (the latter three only in their official capacities).  The 

Act accordingly recognises that it is in the public interest for some institutions 

and officials to be wholly excluded from the operation of PAIA.  It could have 

excluded SARS from the operation of PAIA.  It chose instead not to do so but 

to afford SARS a carefully circumscribed immunity from disclosure of 

taxpayer information.  

28 Section 35(1) obliges SARS to refuse access to a record which “contains 

information which was obtained or is held by (SARS) for the purposes of 

enforcing (tax) legislation….” 
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29 The override in section 46 provides for the disclosure of information that 

would otherwise have been protected against disclosure.  It does, however, 

not override the protection of SARS’ records under section 35. 

30 The question in this case is whether taxpayer information should be subject 

to disclosure under the override in section 46.  The applicants contend that it 

should because the override is narrowly defined.  SARS contends on the 

other hand that, even though the override might be narrowly defined, it would 

materially undermine the assurance given to taxpayers that SARS will keep 

their secrets.  If the applicants were to have their way, SARS will have to 

make it known to taxpayers that there is a risk that it might have to disclose 

their secrets to the media and the public if it should be in the public interest 

to do so.  The risk of public disclosure, however small, will materially 

undermine taxpayers’ confidence in SARS’ ability to keep their secrets.7  

THE FUNDAMENTAL RIGHTS IMPLICATED 

The right to privacy 

31 Section 14 of the Constitution provides that everyone has the right to privacy 

which, inter alia, includes the right not to have the privacy of their 

communications infringed.  

32 When the law limits this right, by providing for the disclosure of private 

information, the information may only be used for the purpose for which the 

disclosure was required.  This is sometimes called the “Marcel principle” 

 
7  Vol 6 Kieswetter para 34 pp 504-505 
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because it was famously articulated by Sir Nicholas Browne-Wilkinson VC in 

Marcel v Commissioner of Police of the Metropolis as follows: 

“Powers conferred for one purpose cannot lawfully be used for other 
purposes without giving rise to an abuse of power. Hence, in the 
absence of express provisions, the 1984 Act cannot be taken to 
authorise the use and disclosure of seized documents for purposes 
other than police purposes.”8 

33 The UK Supreme Court more recently articulated this principle in Ingenious 

Media as follows: 

“It is a well established principle of the law of confidentiality that 
where information of a personal or confidential nature is obtained or 
received in the exercise of a legal power or in furtherance of a public 
duty, the recipient will in general owe a duty to the person from whom 
it was received or to whom it relates not to use it for other purposes. 
The principle is sometimes referred to as the Marcel principle, after 
Ms Marcel v Commissioner of Police of the Metropolis [1992] Ch 225. 
In relation to taxpayers, HMRC’s entitlement to receive and hold 
confidential information about a person or a company’s financial 
affairs is for the purpose of enabling it to assess and collect (or pay) 
what is properly due from (or to) the taxpayer….”9 

34 The High Court of Australia endorsed the Marcel principle in Johns v 

Australian Securities Commission.10 

35 In South Africa, the Cape Provincial Division of the High Court adopted and 

applied the Marcel principle in City of Cape Town v Premier, Western Cape.11 

36 The Marcel principle moreover accords with the fundamental principles of our 

law.  Both the legality principle and sections 6(2)(e)(i) and (ii) and (f)(ii)(aa) 

 
8  [1991] 1 All ER 845 (Ch) 851  
9  Ingenious Media Holdings plc v Commissioners for Her Majesty’s Revenue and Customs [2016] 

UKSC 54 para 17 
10  [1993] 116 ALR 56 
11  2008 (6) SA 345 (C) paras 142.9 to 144 
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and (bb) of PAJA give effect to the principle that a public power may only be 

used for the purpose for which it was conferred.  Any limitation of a 

fundamental right must moreover be narrowly construed to serve only the 

purpose for which the limitation was made.  

37 Section 67(4) of the TAA itself gives effect to the Marcel principle in the 

following terms: 

“A person who receives information under section 68, 69, 70 or 
71, must preserve the secrecy of the information and may only 
disclose the information to another person if the disclosure is 
necessary to perform the functions specified in those 
sections.” [Emphasis added] 

38 On the relief sought in this case, the violation of the Marcel principle, and of 

the right to privacy, is obvious and irremediable.  Recall that the applicants 

want section 67(4), with its embodiment of the Marcel principle, to be declared 

unconstitutional.  They suggest reading into that section the words “unless 

the information has been received in terms of the Promotion of Access to 

Information Act.”  The effect of this would be to render nugatory the Marcel 

principle in the words underlined above.  In other words, once a requester 

has obtained a tax return under section 46 as amended by the court a quo, 

she is free, untrammelled by the Marcel principle, to disseminate the tax 

return (because it is obtained under PAIA) to any person whomsoever.  

39 This coach-and-horses incursion into established principles, and into the right 

to privacy, is not anywhere justified by the applicants.  

40 At all events, we submit that any rule which allows or obliges SARS to 

disclose confidential taxpayer information to the media and public will 
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accordingly constitute a material invasion of the right to privacy.  And no 

justification for it has been put up by the applicants. 

The right of access to information  

41 Section 32(1)(a) affords everyone the right of access to any information held 

by the state.  We accept that the secrecy provisions of the TAA constitute a 

prima facie limitation of this right. 

Freedom of expression 

42 Section 16(1) of the Constitution recognises everyone’s right to freedom of 

expression including freedom of the press and other media and freedom to 

receive or impart information or ideas.  

43 We accept that section 67(3) of the TAA, which prohibits the publication of 

taxpayer information which has been unlawfully leaked, constitutes a prima 

facie limitation of this right.  

44 The applicants contend that the other secrecy provisions of the TAA also limit 

this right because they or the media are entitled to access all secret 

information.  But that is not so.  In our Constitution, the right of access to 

information is encapsulated in section 32.  The media do not have any greater 

right of access to information than anybody else.  The cases of Johncom12 

and Chipu13 both concerned the media’s right to publish known information.  

 
12  Johncom Media Investments v M 2009 (4) SA 7 (CC) 
13  Mail and Guardian Media v Chipu 2013 (6) SA 367 (CC) 
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Neither held that the media had greater rights of access to information than 

anybody else.  

BALANCING THE RIGHTS IMPLICATED 

Not mere one-sided justification 

45 As our description of the rights implicated makes clear, this case is not simply 

about the justification of one-sided limitation of fundamental rights.  It is 

instead about striking the right balance between competing fundamental 

rights in tension with one another.  One cannot give full effect to the right to 

privacy on the one hand without limiting the rights of access to information 

and freedom of expression on the other.  The converse is also true.  An 

appropriate balance must be found between the rights because they must be 

interpreted to be in harmony with one another. 

46 The Constitutional Court held in Doctors for Life that the Constitution must be 

construed in a manner that harmonises its provisions with one another.  

Ngcobo J put it as follows: 

“(W)here there are provisions in the Constitution that appear to be in 
conflict with each other, the proper approach is to examine them to 
ascertain whether they can reasonably be reconciled. And they must 
be construed in a manner that gives full effect to each. Provisions in 
the Constitution should not be construed in a manner that results in 
them being in conflict with each other. Rather, they should be 
construed in a manner that harmonises them.”14 

47 The Constitutional Court recently reaffirmed this principle in New Nation as 

follows: 

 
14  Doctors for Life International v Speaker of the National Assembly 2006 (6) SA 416 (CC) para 48 
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“The Constitution is one composite whole. As such, it could not have 
been framed to be contradictory. That is exactly why this court has 
held that “(i)t is not to be assumed that provisions in the same 
constitution are contradictory”. To the extent that there may be 
tensions between its provisions, everything possible must be done to 
harmonise them.”15 

48 So, the inquiry in this case is not, as the applicants suggest, a one-sided 

inquiry into the limitation of the rights of access to information and freedom of 

expression.  It is, instead, an inquiry into the proper balance between the right 

to privacy on the one hand and the rights to access to information and 

freedom of expression on the other.  

49 Parliament has already struck a fine balance between them by the taxpayer 

secrecy provisions in the TAA and PAIA.  It is, in the first place, the 

prerogative of parliament to strike such a balance.16  It has done so.  We 

submit with respect that the balance it has struck is both rational and 

appropriate.  

50 We proceed, then, to deal with the various aspects of section 36 which this 

court has to take into account in determining whether the policy choices of 

parliament in the TAA and PAIA were ones available to it. 

The determination of “legislative facts” 

51 The applicants say that there is no evidence that the purpose—protection of 

privacy and efficient tax collection—is met by the measures in the TAA and 

 
15  New Nation Movement v President of the RSA 2020 (6) SA 257 (CC) para 63 
16  My Vote Counts v Speaker of the National Assembly 2016 (1) SA 132 (CC) paras 155 and 156 
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PAIA which prohibit disclosure.17  The applicants argue this case as if it 

concerns the ordinary proof of facts in dispute between the parties.  But that 

is not so.  

52 The Constitutional Court drew a sharp distinction between the proof of 

“adjudicative facts” on the one hand and “legislative facts” on the other.  

Professor Hogg describes them as follows: 

“Adjudicative facts (sometimes called “historical facts”) are facts 
about the immediate parties to the litigation: “who did what, where, 
when, how and with what motive or intent?” Legislative facts 
(sometimes called “social facts”) are the facts of the social sciences, 
concerned with the causes and effects of social and economic 
phenomena. Legislative facts are rarely in issue in most kinds of 
litigation, but they are often in issue in constitutional litigation, where 
the constitutionality of a law may depend upon such diverse facts as 
the existence of an emergency, the effect of segregated schooling 
on minority children, the relationship between alcohol consumption 
and road accidents, the susceptibility to advertising of young 
children, the effect of pornography on behaviour, or the effect of 
advertising on tobacco consumption.”18 

53 In Lawrence, Chaskalson P adopted Professor Hogg’s rationality test for the 

determination of legislative facts: 

“While a court must reach a definite conclusion on the adjudicative 
facts which are relevant to the disposition of litigation, the court need 
not be so definite in respect of legislative facts in constitutional cases. 
The most that a court can ask in respect of legislative facts is whether 
there is a rational basis for the legislative judgment that the facts 
exist.  
The rational basis test involves restraint on the part of the court in 
finding legislative facts. Restraint is often compelled by the nature of 
the issue: for example, an issue of economics which is disputed by 
professional economists can hardly be definitively resolved by a 
court staffed by lawyers. The most that can realistically be expected 
of a court is a finding that there is, or is not, a rational basis for a 
particular position on the disputed issue.  

 
17  Applicants’ submissions para 45 
18  Hogg Constitutional Law of Canada 5th Edition p60-12 
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The more important reason for restraint, however, is related to the 
respective roles of court and legislature. A legislature acts not merely 
on the basis of findings of fact, but upon its judgment as to the public 
perceptions of a situation and its judgments as to the appropriate 
policy to meet the situation. These judgments are political, and they 
often do not coincide with the views of social scientists or other 
experts. It is not for the court to disturb political judgments, much less 
to substitute the opinions of experts. In a democracy it would be a 
serious distortion of the political process if appointed officials (the 
judges) could veto the policies of elected officials.”19 

54 Chaskalson P later returned to this issue and commented as follows: 

“Where the purpose is one sanctioned by s26(2) the question 
whether that purpose is justifiable in an open and democratic society 
based on freedom and equality is essentially a question of law; so 
too is the question whether there is a rational basis for the means 
used to achieve the legislative purpose. That is not to say that 
evidence will not be relevant to these inquiries; it may well be. The 
evidence, however, is more likely than not to consist of “legislative 
facts”.”20 

55 Professor Hogg illustrates this point with reference to the judgment of the 

Supreme Court of Canada in the RJR-MacDonald case.21  A tobacco 

manufacturer attacked a legislative ban on advertising tobacco products.  The 

issue in the case was whether the ban would indeed reduce tobacco 

consumption.  In the trial, which ran for 71 days, a parade of expert witnesses 

called by both sides from all over the world debated the issue.  The trial judge 

concluded, on the basis of the expert evidence, that there was no rational 

connection between the advertising ban and the purpose of reduced 

consumption of tobacco.  The Supreme Court of Canada however overturned 

 
19  S v Lawrence , S v Negal ; S v Solberg 1997 (4) SA 1176 para 42 
20  Lawrence para 52 
21  RJR-MacDonald v Canada [1995] 3 SCR 199 (1995) 
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his finding, not on the basis of the expert evidence, but on the basis of the 

court’s own application of “common sense”, “reason” and “logic”.22 

56 This is moreover a case on paper where disputes of fact are not resolved by 

the application of the onus.  They are, on the contrary, resolved by the 

application of the Plascon-Evans rule.  

57 This case is accordingly not one, as the applicants suggest, where the 

respondents bear an onus of proof on a balance of probabilities.  On the 

contrary, the inquiry is one into the proper interpretation of the Constitution 

by balancing its own provisions to harmonise them.  The inquiry is one of law 

and legislative fact.  The court has a wide discretion to take judicial notice of 

legislative facts.  If disputes should arise, however, the respondents are 

entitled to the benefit of the doubt under the Plascon-Evans rule.  

The nature of the rights involved 

58 The applicants invoke the rights to freedom of expression and access to 

information.  These rights are clearly important.  But then so is the right to 

privacy.  This is one of those special and complex cases in which the 

limitation of the rights identified by the applicants is done in protection of 

another right in the Bill of Rights, namely the right to privacy.  On this aspect 

of the section 36 analysis, therefore, all the engaged rights are equally poised 

and there could be no ready preference of one over another.   

 
22  Hogg Constitutional Law of Canada 5th Edition p38-35 to p38-36 
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59 Therefore, when the applicants say, at paragraph 41 of their submissions, 

that “our democracy cannot exist without these rights”, they are not saying 

anything that helps in resolving the question how to balance these rights.  The 

way to balance them, we submit, is through the careful scheme that has been 

adopted in the TAA and PAIA. 

The importance of the purpose of the limitation  

60 The applicants say at paragraph 42 of their submissions that, from the 

perspective of the media, the limitations are absolute.  This, however, is not 

a true reflection of the limitation.  The focus on the media suggests that the 

limitation on disclosure of taxpayer information affects only the media.  The 

limitation affects everyone.  And there is no constitutional attack on that 

limitation.  The section 16 attack is on the limitation only as it affects the 

media.  It is true that the section 32 attack is wider, but nothing in the 

applicants’ case is said to advance the case that non-media requesters 

should obtain tax information. 

61 This is important because, as we show below, the applicants accept that the 

limitation on taxpayer information is necessary.  They accept, for example, 

that SARS’ internal practice of limiting access to taxpayer information is 

crucial.  In this regard, Mr Kieswetter says the following: 

“SARS’ processes and policy reflect the seriousness with which 
SARS recognises the importance of confidentiality of taxpayer 
information. Quite apart from the law, there is a culture within SARS 
which protects taxpayer information from unauthorised disclosure.  
For example, not every SARS official can access taxpayer 
information. Officials such as auditors, debt collectors and 
investigators, whose functions require them to access taxpayer 
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information, must apply for access to an electronic information 
system that retains taxpayer information.  
Even within these functional areas, there are levels of access based 
on “the need to know”. For instance, only a limited number of officials 
have access to taxpayer information obtained by SARS in the course 
of considering an application for relief under the voluntary disclosure 
programme contained in Part B of Chapter 16. The affairs of some 
taxpayers are ring-fenced and their information is retained 
separately—that is to say, only officials whose function is to work with 
the relevant taxpayer’s affairs have right of access to that taxpayer 
information.” 23 

62 In reply, the applicants say that SARS’s measures are “to be commended”.24  

But they then go on to say, illogically, that they “deny that the reading-in relief 

would ‘undo’ these measures”.25   

63 If confidentiality and the nature and extent of the limitation of the access are 

admitted to be so important that they must extend internally to SARS, then 

the applicants cannot seriously contend that permitting every requester 

access to tax records under the public interest override in section 46 will not 

undo SARS’ internal arrangements.  If any requester can gain access to tax 

information to which other SARS’ employees have no uncontrolled access, 

and disseminate that information, then anyone can have access to it.  And 

SARS’ careful internal arrangements would be rendered useless. 

64 The ultimate point however is this.  The nature and extent of the limitation of 

the rights identified by the applicants reflects the importance of confidentiality 

to the whole system.  One is not here talking, as the applicants seem 

 
23  Vol 6 Kieswetter paras 57-58 pp 510-511 
24  Vol 8 Replying affidavit para 140 p 750. 
25  Vol 8 Replying affidavit para 141 p 750. 
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simplistically to assume, of a random limitation of rights.  This is one of those 

rare cases in which the extent of the limitation is a reflection of its necessity. 

The relationship between the limitation and its purpose 

65 There are twin purposes behind the limitation: protection of privacy and 

efficient collection of revenue, aided by the guarantee of privacy.  There is 

near universal consensus throughout the world, and has been for a long time, 

that the protection of the secrecy of taxpayer information is a foundational 

requirement for the optimum collection of taxes.  This consensus is 

epitomised by the statement of Lord Wilberforce, to which we shall later 

return, that “The total confidentiality of assessments and of negotiations 

between individuals and the revenue is a vital element in the working of the 

system”.26 

66 This near universal international consensus is important in this case.  It 

illustrates that open and democratic societies, based on human dignity, 

equality and freedom, throughout the world, have struck the same balance 

between privacy on the one hand and access to information and freedom of 

expression on the other as our parliament has done.  

Taxpayer secrecy in South Africa 

67 Mr Tomasek describes the secrecy provisions of South African Income Tax 

legislation for more than a century since the first Income Tax Act 8 of 1914.27  

 
26  IRC v National Federation of Self-employed and Small Businesses [1982] AC 617 (HL) 633 
27  Vol 6 Tomasek paras 11 and 12 pp 544 to 547 
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It is clear that the South African parliament has always provided 

comprehensive protection to the secrecy of taxpayer information.  

68 This policy is judicially recognised.  In Dempers, Chief Justice Corbett 

endorsed the statement of an earlier High Court judgment that, 

“it is necessary for the purpose of administering the (Income Tax Act) 
that fullest information be available to the Department of Inland 
Revenue; and that if such information is to be obtained there must 
be some guarantee as to secrecy.”28 

69 The Appellate Division endorsed this view in De Meyer.29  Smalberger JA 

elaborated as follows: 

“The foundation of the secrecy provisions of s4(1) is that the 
disclosure of information provided by taxpayers would be 
contrary to public policy because it would harm the trust between 
taxpayers and the Department of Inland Revenue, might cause the 
withholding of information and impede the work of the Department. 
A guarantee of secrecy is accordingly required to encourage 
taxpayers to make full disclosure of their income and its sources to 
the department.”30 (our translation and emphasis added31) 

70 The High Court again endorsed this principle in Jeeva,32 Welz33 and 

Sackstein.34 

 
28  Estate Dempers v Secretary for Inland Revenue 1977 (3) SA 410 (A) 420 
29  Ontvanger van Inkomste, Lebowa v De Meyer NO 1993 (4) SA 13 (A) 26  
30  p25 
31  “Dit lȇ die geheimhoudingsbepalings van art 4(1) ten grondslag dat openbaarmaking 

 van inligting verstrek deur belastingpligtiges teen die openbare belang sal wees omdat 

 dit die vertroue tussen belastingpligtiges en die Departement van Binnelandse Inkomste 

 sal skaad, die weerhouding van inligting tot gevolg kan hȇ en die werksaamhede van die 

 Departement sodoende sal bemoeilik. 'n Waarborg van geheimhouding word dus benodig 

 om belastingpligtiges aan te moedig om volledige inligting aangaande hulle inkomste 

 en die bronne daarvan aan die Departement te verstrek.” 
32  Jeeva v Receiver of Revenue, Port Elizabeth 1995 (2) SA 433 (SE) 458 
33  Welz v Hall 1996 (4) SA 1073 (C) 1076 
34  Sackstein NO v SARS 2000 (2) SA 250 (SE) 257 
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71 This long legislative and judicial history accordingly fully supports the views 

expressed by Mr Kieswetter35 and Tomasek36, both very experienced tax 

collectors, that the taxpayer secrecy provisions are of fundamental 

importance for the optimal collection of taxes in the public interest.  

72 Mr Tomasek describes the way in which the balance has been struck in a 

number of other jurisdictions.37  What is significant about them is not only that 

they protect taxpayers’ secrecy but also that they specifically exclude 

taxpayer information from their access to information legislation. 

Taxpayer secrecy in Kenya 

73 Mr Tomasek describes the protection of taxpayer secrecy in Kenya at paras 

76 to 80.38  Taxpayer secrecy is fully protected even against a constitutional 

right of access to information.39 

74 The Kenyan protection of taxpayer secrecy is of particular significance in this 

case because the very issue in this case has been decided by the 

Constitutional and Human Rights Division of the High Court of Kenya in the 

case of Njoya.40  The important features of the case are the following: 

 
35  Vol 6 Kieswetter paras 33 to 56 pp 503 to 511 
36  Vol 6 Tomasek paras 95 to 97 p 595 
37  Vol 6 Tomasek paras 49 para 94.5 pp 569 to 594  
38  Vol 6 Tomasek pp 584 to 586 
39  Vo 6 Tomasek paras 79 to 80 585  
40  Njoya v Attorney General [2014] eKLR 
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74.1 Section 125 of the Kenyan Income Tax Act protected taxpayer 

secrecy and excluded access under the Kenyan access to information 

legislation. 

74.2 The applicant challenged the constitutional validity of section 125 on 

the basis that it was in conflict with section 35 of the Kenyan 

Constitution.  The latter provision confers a constitutional right of 

access to information in terms substantially identical to section 32 of 

our Constitution.41 

74.3 The High Court however dismissed the challenge because it held that 

section 125 was a reasonable limitation of the right of access to 

information due to the importance of its protection of taxpayer 

secrecy.42 

75 The applicants unsurprisingly have nothing to say about Kenya. 

Taxpayer secrecy in the United Kingdom 

76 Lord Wilberforce held in the case of the National Federation of Self-employed 

and Small Businesses that the system of tax collection requires “that matters 

relating to income tax are between the commissioners and the taxpayer 

concerned” and that the “total confidentiality of assessments and of 

negotiations between individuals and the revenue is a vital element in the 

working of the system.”43 

 
41  Njoya para 34 
42  Njoya paras 39 to 42 
43  IRC v National Federation of Self-employed and Small Businesses [1982] AC 617 (HL) 633 
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77 The UK Supreme Court recently endorsed Lord Wilberforce’s statement in 

Ingenious Media.44  

78 Mr Tomasek describes the protection of taxpayer secrecy in the UK at paras 

85 to 92.45  He makes the point that the taxpayer secrecy provisions exclude 

access under the Freedom of Information Act.46 

Taxpayer secrecy in the USA 

79 Mr Tomasek describes the protection of taxpayer secrecy in the USA at paras 

50 to 57.47  The protection excludes access under the Freedom of Information 

Act.48 

Taxpayer secrecy in Canada 

80 Mr Tomasek describes the protection of taxpayer secrecy in Canada at paras 

58 to 65.49  The protection excludes access under the Freedom of Information 

Act.50 

 
44  Ingenious Media Holding plc v Commissioners for Her Majesty’s Revenue and Customs [2016] 

UK SC 54 (19 October 2016) para 17 
45  Vol 6 pp 589 to 592 
46  Vol 6 Tomasek paras 91 to 92 pp 591 to 592 
47  Vol 6 Tomasek pp 570 to 574 
48  Vol 6 Tomasek paras 56 to 57 pp 573 to 574 
49  Vol 6 Tomasek pp 574 to 579 
50  Vol 6 Tomasek para 58 p 574 
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Taxpayer secrecy in New Zealand 

81 Mr Tomasek describes the protection of taxpayer secrecy in New Zealand at 

paras 73 to 74.51  It excludes access under the freedom to information 

legislation. 

Taxpayer secrecy in Germany 

82 Mr Tomasek describes the protection of taxpayer secrecy in Germany at 

paras 81 to 84.52  It excludes access under the freedom of information 

legislation.53  

Conclusions 

83 The applicants say that, of these countries, only Kenya has a constitutionally 

entrenched right to access to information.54  This is obfuscation.  These 

countries are “open and democratic societies based on human dignity, 

equality and freedom” of the kind contemplated by the test for justification in 

section 36(1) of our Constitution.   

84 It is clear that the South African parliament has for more than a century 

protected taxpayer secrecy in recognition of the fact that it is a fundamental 

requirement for optimal taxpayer disclosure and thus tax collection.  It finds 

itself in good company on this score.  Most other open and democratic 

 
51  Vol 6 Tomasek pp 579 to 584 
52  Vol 6 Tomasek pp 586 to 589 
53  Vol 6 Tomasek para 84 p 589 
54  Vol 8 Replying affidavit paras 189 to 201 p 760 to 762  
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societies based on human dignity, equality and freedom have struck the 

same balance between privacy protection on the one hand and access to 

information and freedom of expression on the other, in exactly the same way.  

It thus cannot be said that the balance struck by our parliament is irrational 

or unreasonable.  

85 The Kenyan example is particularly relevant because the High Court 

adjudicated on the very issue before this court and dismissed a challenge to 

the secrecy provisions on the basis that they were in breach of the Kenyan 

constitutional right of access to information.  

Less restrictive means 

86 The applicants say that the application of the public interest override is a less 

restrictive means of achieving the purpose behind the impugned measures.  

There are at least two reasons why this is misguided.  

87 First, the purpose of taxpayer secrecy will be seriously undermined if it is 

made subject to the override in section 46 of PAIA.  SARS would henceforth 

have to qualify its message to taxpayers along the following lines: 

“We want you to make full and frank disclosure of all your affairs 
including your criminal conduct, if any. We should warn you, 
however, that, if your information reveals evidence of your 
substantial contravention of, or failure to comply with, the law, then 
SARS may have to release it to the media and the public if it would 
be in the public interest to do so.” 

88 Such a qualified message will, for obvious reasons, seriously undermine the 

willingness of taxpayers to make full and frank disclosure to SARS of all their 

affairs including their criminal conduct.  The applicants argue in effect that the 
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harm will be outweighed by the benefit of public disclosure of criminal 

conduct.  But that is not their call.  It is for parliament to judge whether the 

compromise of the purpose of taxpayer secrecy is outweighed by the benefit 

of public disclosure. 

89 Second, there is an objection of principle to the way in which the applicants 

proceed in this regard.  Our courts have over the years cautioned that, in 

assessing less restrictive means, courts are not there to second-guess 

legislative choices.  In S v Makwanyane and Another 1995 (6) BCLR 665 this 

court said at para 104: 

“In the process regard must be had to the provisions of section 33(1), 
and the underlying values of the Constitution, bearing in mind that, 
as a Canadian Judge has said, "the role of the Court is not to 
second-guess the wisdom of policy choices made by 
legislators.” [Emphasis added] 

90 This is in part because it is the easiest thing for any applicant to conjure up 

less restrictive means and then ask the court to adopt them.  Care must 

always be taken to avoid that temptation.  In S v Mamabolo 2001 (3) SA 409 

(CC) the court said at para 49: 

“[49]        Mr Fabricius argued, however, that the public interest in the 
protection of the legitimacy of the judicial process could be better 
served by allowing calumnies, even malicious falsehoods, 
concerning the judiciary to be aired and refuted by open public 
debate. There is a certain stark appeal in such an absolutist stance, 
yet it is both unrealistic and inappropriate — unrealistic in an 
imperfect world with massive concentration of power of 
communication in relatively few hands and inappropriate where the 
Constitution requires a balancing exercise. Where section 36(1)(e) 
speaks of less restrictive means it does not postulate an unattainable 
norm of perfection. The standard is reasonableness. And in any 
event, in theory less restrictive means can almost invariably be 
imagined without necessarily precluding a finding of 
justification under the section. It is but one of the enumerated 
considerations which have to be weighed in conjunction with one 
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another, and with any others that may be relevant. On balance, while 
recognising the fundamental importance of freedom of expression in 
the open and democratic society envisaged by the Constitution, there 
is a superior countervailing public interest in retaining the tightly 
circumscribed offence of scandalising the court.” [Emphasis added] 

91 The reason why a court should not be beguiled by lawyer-inspired “less 

restrictive means” has to do with the deep structure of our Constitution and 

the central role of separation of powers in that structure.  In New National 

Party v Government of the Republic of South Africa and Others 1999 (3) SA 

191 the court said this at para 24: 

“[24]        O’Regan J in her dissenting judgment measures the 
importance of the purpose of the statutory provision in relation to its 
effect, and asks the question whether the electoral scheme is 
reasonable. She goes on to conclude that the scheme is not 
reasonable, and for that reason, to hold that the relevant provisions 
of the Electoral Act are inconsistent with the Constitution. In my view 
this is not the correct approach to the problem. Decisions as to 
the reasonableness of statutory provisions are ordinarily 
matters within the exclusive competence of Parliament. This is 
fundamental to the doctrine of separation of powers and to the 
role of courts in a democratic society. Courts do not review 
provisions of Acts of Parliament on the grounds that they are 
unreasonable. They will do so only if they are satisfied that the 
legislation is not rationally connected to a legitimate 
government purpose.” [Emphasis added] 

92 For all the above reasons, we submit that the less restrictive means proposed 

by the applicants are not only not less restrictive, they also exhibit a 

misguided understanding of the court’s role in polycentric cases of this kind.  

It is instructive that other democratic societies have the same secrecy 

provisions as contained in PAIA and the TAA.   
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TAXPAYER SECRECY UNDER INTERNATIONAL LAW 

The importance of international law 

93 South Africa is a party to a range of international agreements under which it 

exchanges taxpayer information with other countries.  The free flow of 

taxpayer information under those treaties dramatically increased in recent 

times.  Mr Tomasek describes the rapid escalation in the international flow of 

taxpayer information across the globe at paras 39 to 40.55  He says for 

instance that, in 2019 alone, SARS received 1,388,756 records of accounts 

held by South African residents in 38 foreign jurisdictions.56  One of the 

spinoffs, for South Africa, of this increasing inflow of taxpayer information, 

has for instance been that taxpayers have increasingly made voluntary 

disclosure of their offshore assets and income because they can no longer 

conceal them.57 

94 It is, however, a condition of all these treaties that the taxpayer information 

exchanged under them be kept secret.  The purposes for which the 

information may be used and disclosed are strictly limited.  They do not permit 

disclosure to the media and the public under access to information legislation.  

South Africa would be in breach of its obligations under these treaties if it 

were to allow taxpayer information to be exposed to disclosure under the 

override in section 46 of PAIA.  

 
55  Vol 6 Tomasek p 564 
56  Vol 6 Tomasek para 40.3 p 564 
57  Vol 6 Tomasek para 41 p 565 
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95 This unequivocal and strict insistence on the secrecy of taxpayer information 

under international law is crucial to the inquiry in this case for the following 

reasons.  

96 The Constitutional Court held in Glenister that our Constitution appropriates 

the state’s obligations under international law and “draws it deeply into its 

heart”.  The court put it as follows: 

“The obligations in these conventions are clear and they are 
unequivocal. They impose on the Republic the duty in international 
law to create an anti-corruption unit that has the necessary 
independence. That duty exists not only in the international sphere, 
and is enforceable not only there. Our Constitution appropriates the 
obligation for itself, and draws it deeply into its heart, by requiring the 
State to fulfil it in the domestic sphere.”58 

97 In his concurring judgment in Glenister, Chief Justice Ngcobo articulated the 

same principle as follows: 

“Our Constitution reveals a clear determination to ensure that the 
Constitution and South African law are interpreted to comply with 
international law, in particular, international human rights law…. 
These provisions of our Constitution demonstrate that international 
law has a special place in our law which is carefully defined by the 
Constitution.”59 

98 The Constitutional Court endorsed the latter description of the principle in the 

Torture Docket Case.60 

99 The Constitutional Court most recently affirmed and elaborated upon the 

principle in the Law Society case.61  The court added that the implication of 

 
58  Glenister v President of the RSA 2011 (3) SA 347 (CC) para 189 
59  Glenister para 97 
60  National Commissioner of Police v Southern African Human Rights Litigation Centre 2015 (1) 

SA 315 (CC) para 22 
61  Law Society of SA v President of the RSA 2019 (3) SA 30 (CC) paras 4, 5, 48, 74 to 79 
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this principle is that no constitutional office bearer may act contrary to its 

provisions: 

“For these reasons no constitutional office bearer, including our 
President, may act, on behalf of the State, contrary to its provisions. 
They are all, as agents of the State, under an international law 
obligation to act in line with its commitments made in terms of that 
Treaty. And there was and still is no legal basis for the President to 
act contrary to the unvaried provisions of a binding Treaty.”62 

100 The implication of this first principle is clear that South Africa is obliged to 

protect the secrecy of incoming taxpayer information against access under 

the override in section 46 of PAIA. 

101 The international treaties are, in the second place, important because they 

are powerful and compelling evidence of an international consensus about 

the manner in which revenue authorities may and should protect taxpayer 

secrecy. 

102 The international law perspective, thirdly, introduces a vitally important 

consideration in the debate about taxpayer secrecy.  It is namely that South 

Africa may lose the benefit of the international exchange of taxpayer 

information if it were to subject taxpayer information subject to the override in 

section 46 of PAIA.  It would have to tell its counterparts under the 

international treaties that it cannot guarantee the secrecy of incoming 

taxpayer information because it might be compelled to disclose the 

information to the media and the public if it or a court should deem it to be in 

the public interest to do so.  

 
62  Law Society para 48. See also 77 
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103 This risk is not fanciful.  Mr Tomasek describes the way in which the 

international community recently excluded Bulgaria from the international 

exchange of taxpayer information because of its security breaches.63 

104 These implications are borne out by the particular international treaties to 

which we now turn.  

The Double Taxation Agreements 

105 Mr Tomasek describes South Africa’s Double Taxation Agreements with 

some 82 countries at paras 17 to 23.64  Most of the DTAs are based on the 

OECD’s Model Tax Convention.  Article 26 of the Model Tax Convention 

requires both parties to the treaty to preserve the secrecy of taxpayer 

information.  It reads as follows: 

“Any information received under paragraph 1 by a Contracting State 
shall be treated as secret in the same manner as information 
obtained under the domestic laws of that State and shall be 
disclosed only to persons or authorities (including courts and 
administrative bodies) concerned with the assessment or 
collection of, the enforcement or prosecution in respect of, the 
determination of appeals in relation to the taxes referred to in 1, 
or the oversight of the above. Such persons or authorities shall use 
the information only for such purposes. They may disclose the 
information in public court proceedings or in judicial decisions. 
Notwithstanding the foregoing, information received by a Contracting 
State may be used for other purposes when such information may 
be used for such other purposes under the laws of both States and 
the competent authority of the supplying State authorises such use.” 
(our emphasis)  

106 The OECD has made clear that this clause only permits disclosure to the tax 

authorities concerned, 

 
63 Vol 6 Tomasek para 42 p 567 
64 Vol 6 Tomasek pp 551 to 554 
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“regardless of domestic information disclosure laws such as freedom 
of information or other legislation that allows greater access to 
government documents.”65 

The Tax Information Exchange Agreements 

107 Mr Tomasek describes South Africa’s Tax Information Exchange Agreements 

with some 27 countries at paras 24 to 28.66  They also preclude disclosure to 

the media or the public under the override in section 46 of PAIA.67 

The Convention on Mutual Administrative Assistance in Tax Matters 

108 South Africa is a party to the Convention on Administrative Assistance in Tax 

Matters.  Mr Tomasek describes its provisions at paras 24 to 28.68  It provides 

for the automatic exchange of taxpayer information.  Article 22 also imposes 

strict secrecy requirements which would preclude disclosure taxpayer 

information under the override in article 46 of PAIA.69 

The OECD – Global Forum Guide 

109 The OECD cooperated with the Global Forum on Transparency and 

Exchange of Information for Tax Purposes to publish a guide on the 

protection of confidentiality of information exchanged for tax purposes.  The 

Global Forum is a group of more than 160 states charged with in-depth 

monitoring and peer review of the implementation of the international 

 
65  Vol 6 Tomasek para 22 p 553 
66  Vol 6 Tomasek pp 555 to 557 
67  Vol 6 Tomasek para 28 p 556 
68  Vol 6 Tomasek pp 555 to 557 
69  Vol 6 Tomasek paras 32 and 33 pp 557 to 558 
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standards of transparency and exchange of information for tax purposes.  

South Africa is a member of the group.  

110 The OECD – Global Forum Guide makes it clear that international law 

requires strict secrecy protection of taxpayer information: 

110.1 The Guide makes the point in its introduction: 

“Confidentiality of taxpayer information has always been a 
fundamental cornerstone of tax systems. In order to have 
confidence in their system and comply with their obligations 
under the law, taxpayers need to have confidence that the 
often-sensitive financial information is not disclosed 
inappropriately, whether internationally or by accident. 
Citizens and their governments will only have confidence in 
international exchange if the information exchanged is used 
and disclosed only in accordance with the agreement on the 
basis of which it is exchanged.”70 

110.2 The Guide reiterates this principle later in the same introductions: 

“Confidentiality is a cornerstone for all functions carried out 
within the tax administration and as the sophistication of the 
tax administration increases, the confidentiality processes and 
practices must keep pace.”71 

110.3 The Guide again emphasises the importance of confidentiality in its 

description of the applicable legal framework: 

“Effective mutual assistance between competent authorities 
requires that each competent authority be assured that the 
other will treat with proper confidence the information which it 
obtains in the course of their cooperation. For this reason, all 
treaties and exchange of information instruments contain 
provisions regarding tax confidentiality and the obligation to 
keep information exchanged as secret or confidential.  
Information exchange partners may suspend the exchange of 
information if appropriate safeguards are not in place or if 
there has a been a breach in confidentiality and they are not 
satisfied that the situation has been appropriately resolved.” 

 
70  Guide p7 
71  Guide p8 to p9 
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110.4 The Guide summarises the chapter on the need for confidentiality in 

the following three key points: 

“• Domestic laws must be in place to protect confidentiality 
of tax information.  

• Treaty obligations regarding confidentiality must be 
binding in countries.  

• Effective penalties must be in place for unauthorised 
disclosure of confidential information exchanged.”72 

110.5 The Guide makes it clear that other domestic legislation must be 

reviewed to ensure that they do not impugn upon the confidentiality 

of taxpayer information.  It must be specifically excluded from the 

operation of access to information legislation: 

“Regardless of the approach adopted, jurisdictions must 
ensure that the confidentiality obligations are respected when 
information is received under a tax treaty or other exchange 
of information mechanism.  
Other domestic laws must also be reviewed to ensure that 
they do not require or allow the release of information obtained 
under a tax treaty or other exchange of information 
instrument. For example, information may not be disclosed to 
persons or authorities not covered in Article 26 regardless of 
domestic information disclosure laws (for example, freedom of 
information or other legislation that allows access to 
governmental documents). Many jurisdictions have specific 
exemptions in their freedom of information laws so that 
information obtained under tax treaties is not subject to 
disclosure.”73 

110.6 The same point is repeated in the final recommendations in the report: 

“Domestic legislation (for example, freedom of information or 
access to information) must not require or allow the release of 
information obtained under a tax treaty or other exchange of 
information mechanism in a manner inconsistent with the 
confidentiality obligations in that mechanism.”74 

 
72  Guide p15 para 2 
73  Guide p16 
74  Report p33 recommendations para 3 
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Conclusions 

111 International law, binding on South Africa, is unequivocal that the secrecy of 

taxpayer information must be ensured.  The release of such information to 

the media and the public under the override in section 46 of PAIA would be 

in breach of South Africa’s obligations under international law and would 

jeopardise its participation in the international exchange of taxpayer 

information.  

112 The international law rules moreover reinforce the balance our parliament has 

struck between the rights to privacy on the one hand and access to 

information and freedom of expression on the other.  It is entirely in line with 

an international consensus on the manner in which the balance should be 

struck.  It can accordingly not be credibly contended that the balance struck 

by our parliament is in any way irrational or unreasonable.  

THE CONSTITUTIONAL ATTACK IS UNFOUNDED 

113 We submit in conclusion that the applicants’ constitutional attack is 

unfounded for the following reasons. 

114 First, the TAA and PAIA strike a fair and reasonable balance between the 

privacy rights of taxpayers on the one hand and the rights of access to 

information and freedom of expression of others.  Taxpayers are compelled 

to disclose their secrets to SARS.  They are required even to confess to their 

own criminal conduct.  They are stripped of their privilege against self-

incrimination.  In return for their full and frank disclosure, SARS promises to 

keep their secrets.  
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115 This balance is in the public interest.  Experience has taught that the secrecy 

of taxpayer information promotes full and frank disclosure and enhances tax 

collection.  This has been the legislative and judicial experience in South 

Africa for more than a century.  It also accords with the experience and 

policies of open and democrat societies based on human dignity, equality and 

freedom throughout the world.  

116 The policy of keeping taxpayers’ secrets in any event gives effect to South 

Africa’s obligations under international law.  South Africa is today bound by 

an interlocking network of international treaties to keep taxpayer secrets and 

certainly not to release them to the media and the public.  The Constitutional 

Court has repeatedly held that the Constitution and the law must be 

interpreted and applied to give effect to South Africa’s international law 

obligations.  That can be done only by recognising and upholding the secrecy 

of taxpayer information.  If South Africa were to accede to the applicants’ 

demand, to render taxpayer information subject to the override in section 46 

of PAIA, it would be ostracised from the international network for the 

exchange of taxpayer information.  The South African taxpayer would 

ultimately be the loser.  

117 The other side of the same coin is that, if taxpayer information were to be 

made subject to disclosure to the media and public under section 46 of PAIA, 

it would be an undue limitation of taxpayers’ rights to privacy.  That would be 

so because the law requires them to make full and frank disclosure of their 

secrets, including details of their criminal conduct, and strips them of their 
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privilege against self-incrimination.  To then take their secret information and 

release it to the media and the public would be travesty. 

118 The applicants’ constitutional attack should accordingly be dismissed. 

ALTERNATIVELY: A JUST AND EQUITABLE REMEDY 

119 We submit in the alternative, if this court should uphold the applicants’ 

constitutional attack, that the just and equitable remedy would be to suspend 

this court’s declaration of invalidity for a period of two years to afford 

parliament an opportunity to rectify the constitutional defect.  It would, for the 

following reasons, not be just and equitable to accede to the applicants’ claim 

for an immediate remedy of reading-in.  

120 If this court were to hold that taxpayer information should be subject to 

disclosure under the override in section 46 of PAIA, parliament may wish to 

reconsider the formulation of the override itself.  Its constitutional validity has 

never been tested and may indeed be in doubt.  It for instance provides for 

the public disclosure of documents subject to legal-professional privilege 

otherwise protected under section 40 of PAIA.  It means, for instance, that 

every witness statement given by an accused person to his or her counsel is 

vulnerable to disclosure to the media and the public.  Such disclosure of 

privileged material would, on the face of it, clearly be in violation of the right 

to a fair trial under sections 34 and 35(3) of the Constitution.  

121 Parliament may also wish to reform section 46 if it has to provide for the public 

release of confidential taxpayer information.  The current rendition of section 

46 may certainly be improved in at least two respects: 
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121.1 The ultimate requirement for disclosure under section 46(b) is that 

“the public interest in the disclosure of the record clearly outweighs 

the harm contemplated in the provision in question”, that is, the 

section under which the material is otherwise protected from 

disclosure.  But how does the information officer of a public body 

assess and weigh the public interest in the disclosure of the record, 

the harm contemplated by the provision under which it is ordinarily 

protected, and the balance between the two.  The suggestion that this 

is within the competence of the average information officer is indeed 

farfetched.  It in any event renders the outcome wholly unpredictable.  

Parliament may accordingly wish to prescribe the test for disclosure 

with greater specificity to render it more practical and predictable.  

121.2 Parliament may also wish to prescribe the procedure for application 

of the override under section 46 more specific than it currently is.  It 

may, for instance, want to provide for requesters and the information 

officers dealing with their requests to have ready access to a judicial 

officer to determine whether otherwise sensitive material should be 

publicly released. 

122 It is accordingly not a foregone conclusion at all that parliament would simply 

render taxpayer information subject to release under the override in section 

46 as it currently stands.  The question whether to do so or not should, in any 

event, be left to parliament.  

123 Paragraph 4 of the High Court’s orders provides for words to be read into 

section 46 of PAIA and sections 67(4) and 69(2) of the TAA but only with 
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prospective effect (“shall be read”).  It would be highly undesirable for this 

court to amend the law with retrospective effect at all and, in any event, 

without regulating its retrospective operation. There is consequently no 

justification for the High Court’s consequential orders 5, 6, 7, and 8. 

PRAYERS 

124 SARS asks that:  

124.1 the application for confirmation be dismissed; 

124.2 its application for leave to appeal be granted; and 

124.3 the High Court’s orders 5, 6, 7 and 9 be set aside.  

125 Alternatively, if this court were to hold that the impugned provisions are 

unconstitutional and invalid, then SARS asks that its declaration of invalidity 

be suspended for a period of two years to allow parliament to cure the 

constitutional defect. 

 

Wim Trengove SC 

Lwandile Sisilana 

Chambers, Sandton 

20 May 2022 
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